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provisions of the IBC to enforce the statutory status of the homebuyers

as [inancial creditors.

That the Applications bearing CA No. 223/2018 in the matter of Jaypee
Greens Krescent HHome Buyers Welfare Association Vs, Mr. Anuj Jain,
IRP Jaypce Infratech Limited. and CA No. 266 /2018 in the matter of
IDBI Bank & Ors. Vs. Anuj Jain Jaypce Infratech Limited have been
filed by different creditors as thc many of the home buyers of the CoC
have not been voting and Icading to a dcadlock situation thercby many
agenda 1tems have not been able to obtain the minimum threshold of
51% and/or 66%, as a case may be for passing of various resolutions by
the CoC. It is humbly submitted that this Hon'ble Tribunal vide its order
dated 13.12.2018 recferred the applications 1o the NCLT, Principal

Bench, New Delhi for its consideration,

That it 1s respectfully submitted that the Hon’ble National Company Law
Tribunal Bench HI (In Refcrencce), New Declhi, vide its order dated
15.04.2019 issucd notice to the Applicant/Intcrvenor to obtain view of
applicant on the above said issuc taking into consideration the larger
public interest involved and intcrpretation of provisions having wider
ramifications. In compliance of the said order Applicant herein filed its
written Note. Tt is further respectfully submitted that the matter was
heard on various dates and the judgment got reserved. Copy of the order
dated 15.04.2019 passcd by [lon’ble National Company Law Tribunal
Bench IHf (In Reference), New Declhi and Written Note filed by the

Applicant arc annexed and marked as ANNEXURE :A-1(colly).
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then the objective of the Code as indicated in its long title would be
frustrated and the process will end up in liquidation, which will
adverscly affect the public intercst for whose interest the Hon’ble

Supreme Court re-commenced the CIRP.

20. That it is most respectfully submitted that the voting on resolution plan is

21.

22.

getting frustrated duc to the rcason that present IRP does not command
trust of the financial creditor/ CoC, which is apparent for thc voting
percentage, which was for the confirmation of IRP to the RP. In the
matter of JIL the plan of resolution applicant, Suraksha Realty Limited
along with Lakshdecp Investments and Finance Private Limited
witnessed a total voting of 65.32% (asscnt 23.47%, disscnt 41.85%).
Voling on the appointment of resolution professional witnessed asscnt of
5.58% only, against the requisite 66% as per section 22(2) of the Codc.
That it is most respectfully submitted that the Ion’ble Principal Bench
of the NCLT in Nikhil Mehta & Sons (HIUF) & Ors. Vs. M/s AMR
Infrastructure Lid., [2018] 147 CLA 39 considered 51% voting as
adequate as the RP had sccured largest percentage of the voting
threshold. Copy of the order dated 28.09.218 by Hon’ble National
Company Law Tribunal Beneh Principal Bench, New Delhi in Nikhil
Mehta & Sons (HUF) & Ors. Vs. M/s AMR Infrastructure Lid., [2018]
147 CI1.A 39 is anncxed and marked as ANNEXURE :A-6.

That it is most respectfully submitted that since the financial creditors,
including class creditors, get prior information about the proccss and that they
understand the issucs at stake, their abstention cannot be regarded as negative
voting, but as an implicd * It is thereforc submitted that a stakcholder,
who with adequatc notice and opportunity to participate, docs not do so, should

be decmed to have given his or her assent to the other stakeholders to decide

on the matter at hand. This is ncecssary to prevent decisions being stall
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which could be result of non-participation. It is pertinent to mention that in
matter of Tata Steel Limited Vs Liberty House Group Pvi. Ltd. & Ors.,
Company Appeal (AT (Insolvenvy) No. 198 of 2018, Hon'ble NCLAT has
held that if some members of the CoC having 2.88% voting shares remained
absent, it cannot be held that they have considered the feasibility and viability
and othcr requirements as specified by the Board, therefore, their shares should
not have been counted for the purposc of counting the voting shares of the

CoC. Relevant paragraph of the aforesaid judgement is reproduced as follows.:

"46. We find that the ‘Resolution Plan’ submitted by JSW Steel’ has been
approved by the *Committee of Creditors’ with 97.12% voting shares and
volers having 2.88% voting shares remained absent. If some members of the
‘Commitiee of Creditors’ having 2.88% voting shares remained absent, it
cannot be held that they have considered the feasibility and viability and other
requirements as specified by the Board. therefore, their shares should not have
been counted for the purpose of counting the voting shares of the Committee
of Creditors ' In fact, 97.12% voting shares of members being present in the
meeting of the ‘Commitice of Creditors' and all of them have casted vote in
favour of JJSW Sicel’. we hold that the 'Resolution Plan’ submitted by JSW

Steel” has been approved with 100% voting shares. "

23.That the Applicant is filing the present application for seeking
appropriate dircctions from this Ilon'ble Tribunal in relation to resolve
the stalemate caused due to voting patiern under section 22(2) and Sec
30 (4) so as to cnsure that the CIRP is taken to its logical conclusion as
per objective of the Insolvency and Bankruptcy Code 2016 and this
eadlock condition should not lead to the situation where the entity

annot continue as going concern as the IRP does not command the +-+
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of majority ol financial creditor and rathcr has received the negligible
votc share.

24.That the present application is bonafide and the applicant is filing the
same as per mandate given in the provisions of the IBC and in the
interest of justice.

25.That allowing the instant application will not in any manner causc any
prcjudice to the right of any of the parties. On the contrary if the present
application is not allowed it would disrupt thc process and affect
advcerscly the interest of the homcbuycrs and other financial creditor,
which is neither as per spirit of the Code nor the objective of the Hon’ble
Supreme Court in the light of the judgement in the case of Chitra Sharma
& Ors Vs Union of India & Ors.

26.That the balance of convenience and cquily vests in favour of the
Applicant and the instant Application descerves to be allowed on the

aforesaid grounds and reasons stated in above paragraphs.

V. Particulars of the Bank Draft Evidencing Payment of Fee for the

Application.

(1) Name of the Bank on which drawn:

(1)  Name of issuing Bank: Punjab National Bank
(1i1))  Demand Draft No: 22584

(iv)  Date: 16.05.2019

(v)  Amount INRI1000/-

The Application arc depositing the requisite payment of fee for the

present application by a demand draft, as prescribed.

1% Alabibiiateo) (Zat iy}
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circumstances of the matter as per the records of IBBI made available
to me. As such, I am competent to swear and affirm this Affidavit.
2. That the accom anying ar ‘ication has been drafted under my

instructions, the contents thereof are true and correct to the best of my

knowledge as derived from the rec 'ds made available to me.
3. The Annexures filed with this application are true copies of respective

originals.
Verification

I, Umesh Kumar Sharma, the deponent r~mned above, do hereby verify
that the contents of of the present Affidavit are true and correct to my

knowledge as derived from the records of IBBI made available to me
and that no part of it is false and nothing material as been concealed

therefrom.

ice :New Delhi
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conternplated a particular percent of voting share of Financial
Creditors Is required for passing the resolutions. Therefore, it is
necessary o examine, whether the concept of present and voting can
be introduced by this Authority by way of purposive of interpretation.

41.In the case on hand, the home buyers as 3 ¢lass constituted
58.1% of voting share. The IRP so far conducted two CoC meetings,
the first meeting on 7.9.2018 and the second n :ting on .. .10.2018.
The resolutions passed/rejected in the szid meetings have been
displaved n para3{a) and 3(b) of this order. A perusal of those tabies
goes to show that the majority of the resclution have not been passed
because the percentage of total votes polled are not even meeting the

required threshold percent of wveting share for that particular
rasolution.

42.The Hon’ble NCLT, Principal Bench in M/s AMR Infrastructure
Ltimited held that, in case where the CoC cansist of only one class of
creditors namely 't 1l Estate’, then the majority vote in favour of
Resolution has to be taken into consideration irrespective of
threshold of 66% provided in Section 22(2) of the Code. In the
instant case there are muitiple class of Financial Creditors in CoC.But
more tharn 50% of the total voting share constitute a dass of creditors
namely ‘Home Buyers/Allottees of Flats and Plots of Corporate
Debtor, In the process of voting, each home buyer has got a vote, but
fhe value of vote is based on value of verified claim due to bim. Due
to non-participation of majority of Home Buyers deadlock has becn
created in CIRP that may invariably lead to liquidation of Corporate
Debtor. To avoid liguidation and to see that CIRP to proceed,
fotllowing the rationale adopted in the decision in ™M/s AMR
Infrastructure Ltd. a procedure nced to be evaluated to further the
objectives of T&B Code bhalancing the interests of various stakeholders
in the Code.

47 . Therefore, in order to advance the object of [&B Code and the
Amendment Act 2 of 2018 and with a view to safeguard the interests
of all classes of creditors and all stakeholders, 1 am of the considercd
view, ™ That in case where the CoC comnprise Real Estate class of
creditors up ta 50 per cent of voting share or more than when there is
a dead locl in passing tr resolutions, the highest number of voting
share in favour of resolution has to be taken into consideration
without looking into the threshold (imit provided under the various
provisions of the I&B Code, excent for the purpose of withdrawal of
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Chitra Sharma vs. Union of India in W.P (Civil) No.. = of 2017
as well as other connected Writ Petitions and reported in 2018

SCC Cnline SC874 and during the pendency of the Writ

Petition, Insclvency and Bankruptcy (Amendment) Ordinance,
2018 came into e :ct from 06.06.2018 which was ‘so taken
note of by the Hon'ble Supreme Court while delivering the
judgement dated 9.8.2018 and its apposil to note the

directions issued by the Hon'ble “upreme Court at paragraph

42 of its j --Igement in Chitra Sharma’s case, as follows:-

XXX XAX X

42 We, accordingly, issue the following directions:

(i} In exercise of the power vested in this Court under Article 142 of the
Constitution, we direct that the initial period of 180 days for the
condusion of the CIRP in respect of JIL shall commence from the date of
this order. If it becomes ne vy to apply for a further extensioh of
90 days, we permit the mnulT to pass a ropriate orders In
accordance wl!th the provisions of the IBC:

(i) we direct that a CoC shall be constituted afresh in accordance with

the provisions of the Insolvency and Bankruptcy {(Amendment)
Ordinance, 2018, more particulardy the armended definition of the
expression “financial creditors”;

{iiiy We Dermvt the IRP to invite fresh expressions of interest for the

— o . ph dd  rto~the—thra
1N TVIR T TR LJIU\J\-IJ PV e i J- ;o—— th€ 5‘— revise ed Dit S May

also be considered;

(iv) JIL/IAL angfl'mg,u

: moters shall be inelig e to participate in the
CIRP by vmffeaag ;lggj}r

isions of Section 29A;

WiPage
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In the case of an ordinary resolution' decisions are made by way of simple majority. However, a
special resolution requires that the votes cast in favour of the resolution are not less than three

times the number ol the votes, il any, cast against the resolution ie. by 75% majority.

. 9. . . . - . .
[he quorum® in the meetings under the Companies Act, 2013 mav also be limited to the PeErsons

present. in case. the meeting is adjourned multiple times due 1o lack of quorum i.e.. in such a

circumstances also. resolution will be passed as per the members present and voting,

[he ordinary resolutions are relevant for matters of routine nature. There are matters of greater
importance, which can be passed only after passing certain thresholds .. a fixed percentage of the
“total voting power™ . These include the instances of calling of extraordinary general meeting,

demand Lor poll. special resolutions and investigation into the alfairs of the company. ete.

Section 2(89) ol the Companies Act. 2013 defines “total voting power” 1o mcan ~..the total
number of votes which may be cast in repard to that on a poll at a mecting”™ denoting that the
1otal voting power is determined on the basis of the total number of members, having a right to

vote on that matter are present at the meeting and cast their votes,

4. Similarly. *voting share™ is detined under the Insolvency and Bankruptcy Code, 2016 (the
Code) to mean share of the voting rights of a single financial creditor in the committee ol
creditors (CoCy which is based on the proportion of the financial debt owed to such financial

creditor m relation w the financial debt owed by the corporate debtor.

5. The Code has specified the pereentage of voting share to be followed by the CoC lor
passing resolutions by “not less than™ the percentage of voting share mentioned agaimst cach
resolution. However, it 1y interesting to note that the Code throughout has used the expression
“voting share” and not “total veting share” for taking majority decisions. It may be seen that
under the Code, the voting share (not the tofal voting sharce) is 66% percent in case of important
decisions (say. approval of resolution plan). 90% in case of an extremely important decision
{allowing withdrawal of application} and in the case of all other routine decisions. it ts a simple
majority. The Bankruptey Law Reforms Committee which conceptualised the Code, inits Report

on page 85, para 5.3.1. had observed:

Ut oa creditor chooses not to participate in the negotiations, despite having been so
informed, the vote of creditors committee will be calculared without the voie of (his
creditor.”
6. Voting in the case of large number ol [inancial creditors such as home buyers is complex.
as 1t requires convergence of large number of creditors for voting in order to take majorty
decisions. This was identified by the Insolvency Law Committee in its report dated 26" March.

2018, at page 40, as lollows: -

' Section 114 of the Companies Act. 2013

“Section 103 of the Companies Act, 2013

U Section 2(89) of the Companies Act, 2013 provides that total voting power, in relation to any matter.
means the total number of votes which may be cast in regard to that matter on a poll at a mecting of a
company iF alt the members thercof or their proxies having a right (o vote on that matter are present at the
mecting and cast their voles.
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affirmative, one negative, and another neither affirmative nor negative but forming o new class

into which all ballots void for any reason must go.~
Provisions in Other Jurisdictions

22. i 1s useful to look at analogous provisions in insolvency laws i other jurisdictions,
Insolvency laws in some other jurisdictions also provide for a present and voting requirement, In
Bessemer Steel & Ordnanee Co Re (1873 1 Ch. D 251, a decision [requently relied upon by
Indian courts. the Chancery Court held that the arrangements should be carried into effect and that
such decistons would bind even those who were not present as: “ail the creditors of the compuny
received notice of this nreeting, wad it must be presumed that those who dicdd not aitend fefr it 1o
those who did 1o decide whether the asreement was advantageous or not, or they took so litle
interest in the matter that they did not think it worth their whife 1o attend. At all evemts, ilink that
wnder the Act of Parlivment only those creditors who were present ai the meeting are (o be
attended 1o, and that three-fourths in value of those present are sufficient (o sanction the confract.”
Currentlv. Rule 17.18 (2) of the Insolveney (Enpland and Wales) Rules. 2016 provides that “a
resolution is passed when a majorite of the members attending or represented have voted in favour

of it

23, Section 1126 of the US Bankruptey Code sets out the relevant provisions for counting
hallots Tor determining aceeptance of a plan ol reorganization. With respect to the calculation of
voles. the House and Senate Reports discuss that only those votes that are actually cast lor or
against a plan can be considered. This subject has been considered by the American courts
frequently. Placing reliance on the Congressional guidance, American courts have penerally held
that the ballots of only those creditors that affirmatively vote for or against a plan can be counted
[F2 re dim Beck Ine.. 207 B.ROT010. 1015 (Bankr. W.D. Va, 1997)]. However. m some instances.
courts have concluded deemed aceeplance on part ol a non-voting creditor which did not abject 10

confirmation ol the plan {51 re Ruti-Sweenvater fne., 836 F.2d 1263 (10" Cir. 1988)].

24. I the instant case. the Ton ble NCLT is considering a matter where there is a stalemate in
decision making process by the CoC lor want of sufficient participation ot home buvers cluss of
[inancial creditors in the meetings and decision making. The present matier seeks to address o
complete deadlock. where generally decision making process of the CoC is at stake due o fack of
majority. where large number of tinancial ereditors. who are home buyers abstain from exercising
their vote. This was not the case belore the Hon ble Supreme Court in the matter ot A Saxhicdhar
iy Indian Overseas Bank, The Hon'ble Court did not consider any question as 1o the method of
conducting meetings and also the method of actual conducting of voting by CoC. Henee. the
situation in the instant case and the context are difterent from the case cited supra. In view of the
above. a view may be expressed that the above said matter was not one where the main legal issue
direetly relatable to the total voting share necessary for passing resolutions generally by the CoC

while conducting voting in CoC.
25, The Code provides sutficient measures to make available information in advance to all the

financial creditors. including the home buyer class creditors. under Regulation 8A ol the CIRYP

Repulations and under Form CA under the Schedule 10 the said Regulations for submission ol




A_—

e
their claims. Further. they are also given opportunity to indicate the choice of an insolvency
professional to act as their authorised representative. The home buyer class financial creditors are
also given electronic means ol communication between the authorised representative and the
ereditors in the class under Regulation 16A(6) of the CIRP Regulations. Further, the authorised
representative is under obligation to cireulate the agenda of the CoC mecting to the creditors in a
class and he shall announce the voung window at least 24 hours belore 1t opens for volmg
instructions and another 12 hours [or actual voting. Regulation 23(4) provides for the resoiution
prafessional to announce the decision taken on items along with the names ol the members of CoC
who voted for or against the decision or abstained from voting. This again, indicales that the
members need to be present and vote in the meetings, Voting is also made open for 24 hours
from the circulation of the minutes of voting for the benefit of the members who did not vete at
the meeting by electronic system. Henee, it can be seen that the creditors in a class get every
opportunity to understand their voting rights and the method of casting their vote. Since financial
creditors. including class creditors. get prior information aboul the process and that they
understand the issues at stake, their abstention cannot be regarded as negative voting. but as an
implied consent. It is also brought to the notice of the Hon'ble NCLT that the Board has since
done away with the concept of ~dissenting tinancial creditor”™ from the CIRI Regulations w.e.f.

05-10-2018. which was earlier contained as Regulation 2(1) thereof.

20. A stakehoider, who with adeguate notice and opportunity to participate, docs not da so.
should be deemed to have given his or her assent to the other stakeholders te decide on the matter
at hand. This presumption is neeessary to prevent decisions being stalled as a result on non-
participation. In view of the position above. the Honble NCLT may like to take an appropriate

view in the matter,

Filed by,

Vikas Melhta.

Advocate for Respondent no. 8
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U atoresaud Trers and crcumstances thal the present applicauon has
hoen e with the foilowing prayers.
“al Allow the present apphication: and
L Issn necessary directions on Agenda flem 1 1o 9 placed
boelore the Cormmitter of Creditors in the first mecting datedd
25 08, 2018 as detailed in paragraph Xowhich coutd aot he
dAecided in view of the low voting in view of pecubar
circurmstances ol the case which have resulied 1n voting by
financial creditors representing 52 78%, vote share only,
Aud Lo consider the mandate  given by the fimancisd
creditors who have aclively voted and parlticipatied u the
process  and  to resolve the conscguent  deadlock  and
stalemate;
¢} Pass such other or further order/ order(s) as may be
decnied it and proper in the facts and circumstances of

the nstant case.”

9. When the application came up lor hearing on 05.09.22018, we
have noted the issue and also leit thar it is likely to arise in a large
number of cases. Accordingly, we requested Mro bSakal Bhushan
learmed counscl To assist the court in addition to Mr Abhishelo Arcond
and  ather  counscls  representing  the  [RE and  Authoriscd
Representatives.

CARTUPR 2018 in CP No. (iB]-U20P6)/ 2017
Wikl et & Sons (HL) KOs v M/s. AMB Infrastructure Lia. 9








































































o O
VAKA!' ATNAMA

[N THE COURT OF NATIONAL COMPANY LAW TRIBUNAL
ALLAHABAD BENCH

IN
CP No.77/ALD/2017

IN THE MATTER OF:
INSOLVENCY & BANKRUPTCY BOARD OF INDIA

. INTERVENOR/APPLICANT

AND

IN THE MATTER OF:

IDBT BANK LIMITED ... FINANCIAL CREDITOR
VIS,

JAYPEL INFRATECH LIMITED ... CORPORATE DEBTOR

KNOW ALt to whom these presents shall come that |, Umesh Kumar Sharma, Chief General Manager of
IBBI, situated at 7*" Floor, Mayur Bhawan, Cornaught Circus, New Delhi-110001, the above named
Applicant duly authorized by INSOLVENCY AND BANKRUPTCY BOARD OF INDIA, do hereby appoint:

Ms. Swarupama Chaturvedi, Advocate,

A- 370, LGF, Defence Colony, New Delhi-110014

Enrl. No. D/f343-Df 2000

Mobile: 9311825693 Email: office.swarupama@gmail.com

to be the advocate for the above mentioned cases to do all the following acts deeds and things or any of

that is to say.

1 To act appear and plead in above mentioned case in this court or any other court in which the
same may be tried and heard in the instances or in appeal letters patent appeal or review
revision or execution, or any other stage of its progress until its final decision.

2, To present pleading appeals, Letters patent appeals, Cross-objection or petition for execution,
revision withdraw compromise or other petition or affidavit its or other documents as shall be
deemed necessary or advisable for the prosccution of the said in all its stages.

3. To withdraw or compromise the said case or submit to arbitration any difference dispute that
shall arise touching or in any Meter relating to the said case.

4. To receive money and grant receipt therefore and to do all other acts and things which may be
necessary t¢ ~  Jone for the progress as in the course of the prosecution of the said case.

5, To employ any other Legal Practitioner authorizing him to exercise the power authorities

hereby confirmed on the Advocates when ever he may think fit to do so.
AND I/We hereby agree ratify whatever the Advocate or his substitute shall do in the promise
and in this connection.
AND I/We hereby agree not hold the Advocate or his substitute responsible for the result of the
said case in conseguences of his absence from the court when the said case is called up for
hearing.
AND |/We hereby agree that in the event of the whoie or any part of the fee agreed by me to
be paid to the Advocate remaining unpaid he shall be entitled withdraw from the prosecution
of the said case until the same is paid. The said Advocate shall entitle to all cost adjournment
recoverable from the opposite party.
IN WITNESS WHERE OF 1/We here up to set our hand to these presents the contents of which have been
explained to and understood by me’

This the  day of May 2019
ACCEPTED

ADVOCATE
Chiet General Manager
Insolvency and Bankruptcy Board of India
{Swarupama Chaturvedi)






