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BEFORE THE HON'BLE NATlONAL COMPANY LAW TRIBUNAL 

AT ALLAHABAD 

I.NC.A. NO. OF 2019 

IN 

CP No. (IB) 77 /ALD/20 17 

IN THE MATTER OF: 

INSOLVENCY BANKRUPTCY BOARD OF INDIA 
7m FLOOR, MA YUR BHA WAN, SIIANKJ\R MARKET, 
CONNAUGHT CIRCUS, 
NEW DELHI -110001 ... APPLICANT 

AND 

IN THE MATTER OF: 

IDBI BAN K LIMITED 

V/S. 

JA YPEE INFRA TECH LIMITED 

TO 
THE HON ' BLE CHAIRMAN AND 
THE MEMBERS OF TIIE NATIONAL 
COMPANY LAW TRIBUNAL 

.... FINANCIAL CREDITOR 

.... CORPORATE D EBTOR 

APPLICATION FOR INTERVENTION AND FOR SEEKING 

ARROPRTATE DIRECTIONS UNDER SECTION 60 (5) OF THE 

INSOLVENCY AND BANKRUPTCY CODE, 2016 READ WITH RULE 

11 OF THE NATIONAL COMPANY LAW TRIBUNAL RULES, 2016, 

._;;:-;."'- - ·.t:.,. <..· • 
• ., r:. ,r.. ' "·· r ,."'.. ·:"': ')7i . 

!( I O \ 

MOST RESPECTFULLY SHOWETH: 

' ~ ' '. 3)} 
I. DETAILS OF THE APPLICANT: \._q; . ·. · _/ * . / 

', ~/ . ~.' 
•',. (l fv [:11~ l 

The Insolvency & Bankruptcy Board of India (hereinafter referred fer--:~ - · · 

"Applicant") is a statutory body established under Section 188 of the 

Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as 



implementation of the Code that consolidates and amends the laws 

relating to reorganization and insolvency resolution of corporate persons, 

partnership firms and individuals in a time bound manner for 

maximization of the value of assets of such persons, to promote 

entrepreneurship, availability of credit and balance the interests of all the 

stakeholders. 

II. JURISDICTION OF THE BENCH 

The Applicant humbly submits that the subject matter of the Application 

is within the jurisdiction of the Hon ' ble Bench. 

III.LIMITATION 

Not Applicable. 

IV. FACTS OF THE CASE: -

1. That the present application is being filed by the Applicant under Section 

60 (5) of the Insolvency and Bankruptcy Code, 2016 read with Rule 11 

of National Company Law Tribunal Rules, 2016 for intervention and for 

seeking appropriate directions from this IIon 'ble Tribunal for successful 

completion of resolution process of the Corporate Debtor while 

balancing interest of all stakeholders in view of the peculiar facts and 

circumstances of the case and placing on record the sequence of events 

leading lo an anomalous situation in this resolution process. The events 

are enumerated herein for the kind consideration of this Hon'blc 

Tribunal. 

2. That the Company Petition No. (IB)77/ALD/2017 was filed by the 

Financial Creditor (IDBI) for initiating Corporate Insolvency Resolution 

Process (CIRP) against the Corporate Debtor under Section 7 of the 

Code. ll is respectfully submitted that this Hon ' ble Tribunal vide its 

II 



order dated 07.08.2017 admitted the petition and initiated the CIRP of 

the Corporate Debtor. It is further respectfully submitted thet vide the 

same aforesaid order, Mr. Anuj Jain was appointed as Interim Resolution 

Professional (IRP). 

3. That being aggrieved by the order passed by this Hon'blc Tribunal 

regarding admission of the matter, various homcbuyers who had invested 

their money in numerous residential projects of Corporate Debtor and its 

parent company Jaiprakash Associates Limited (JAL) approached the 

Hon'blc Supreme Court by way of writ petitions under Article 32 of the 

Constitution of India in W.P (Civil) No. 744 of 20 16, titled as Chitra 

Sharma and Ors. Vs. Union of India and Ors., along with other writ 

petitions contending that despite being vital stakeholders they had 

no locus in the CIRP, therefore the provisions of the IBC should be 

declared ultra vires. The home buyers also wanted equal status as 

financial creditors as their claims were not covered under any of the 

provisions of the pre-amended IBC. During the pcndency, the Code was 

amended with effect from June 06, 2017 and included homcbuyers in the 

category of financial creditors under the Code. It is respectfully 

submitted that the amended fB C now allow home buyers to initiate CIRP 

under section 7 and they arc part of the CoC under Section 21. 

4. That the llon'blc Supreme Court vide its judgment dated 09.08.2018 

directed re-commencement of the CIRP and the initial period of 180 

days be revived with effect from August 09, 20 18. It is needless to say 

that this period can be cxtcndable by a further period of 90 days under 

the provisions of IBC, if required. And consequently a new Committee 

got constituted 



provisions of the IBC to enforce the statutory status of the homebuyers 

as financial creditors. 

5. That the Applications bearing CA No. 223/20 18 in the matter of Jaypee 

Greens Krescent Home Buyers Welfare Association Vs. Mr. Anuj Jain, 

IRP Jaypee Infratech Limited. and CA No. 266 /2018 in the matter of 

IDBI Bank & Ors. Vs. Anuj Jain Jaypee Infratech Limited have been 

filed by different creditors as the many of the home buyers of the CoC 

have not been voting and leading to a deadlock s ituation thereby many 

agenda items have not been able to obtain the minimum threshold of 

51 % and/or 66%, as a case may be for passing of various resolutions by 

the CoC. It is humbly submitted that th is Hon'ble Tribunal vide its order 

dated 13.12.2018 referred the applications to the NCLT, Principal 

Bench, New Delhi for its consideration. 

6. That it is respectfully submitted that the Hon 'ble National Company Law 

Tribunal Bench III (In Reference) , New Delhi, vidc its order dated 

15.04.2019 issued notice to the Applicant/Intervenor to obtain view of 

applicant on the above said issue taking into consideration the larger 

public interest involved and interpretation of provisions having wider 

ramifications. In compliance of the said order Applicant herein filed its 

written Note. It is further respectfully submitted that the matter was 

heard on various dates and the judgment got reserved. Copy of the order 

dated 15.04.2019 passed by Ilon'ble National Company Law Tribunal 

Bench III (In Reference), New Delhi and Written Note filed by the 

Applicant are annexed and marked as ANNEXURE :A-l(colly). 
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7. That it is most respectfully submitted that following are only two such 

illustrations, where important resolutions could not be passed by the 

CoC. 

- - ·-

Meeting Resolution 

For 

Vote Cast% 

Against 

Abstained 
from 

voting 

1----- ·-- ---

Voting on the 5.58% 47.47% 46.95% 
First appointment of Mr. 
meeting of Anuj Jain Interim 
the CoC Resolution Profession 
Dated (IRP) as a Resolution 
15.09.2018 Professional (RP) and 

ratification of 
professional fees and 
IRP insurance -- -- -- -------.------
Appointment of Mr. 57.24% 1.54% 41.23% 

Second Vijay Kumar V. Iyer as 
meeting of the Resolution 
the COC Professional 
dated 
17.10.2018 

>-------1-- -- --

Sixth 
meeting of 
the COC 
dated 
18.02 .2019 

Conduct of additional 34.45 % 33 .42 % 32.18% 
Forensic Audit of 

Ninth 
meeting of 
COC dated 
26.04.2019 

Corporate Debtor from 
date of incorporation till 
31 st March 2014 and 
cost of the same may be 
considered as part of 
CIRP expenses 
Voting of the final 23.47% 
resolution plan of 
Suraksha Realty Limited 
along with Lakshdeep 
Investments and Finance 
Private Limited 

41.85% 34.69% 

~----~ - -----'-----'--------'--------' 

The copy of all aforesaid CoC minutes arc annexed herewith and marked 

as ANNEXURE A- 2 (Colly). 

8. That it is most respectfully submitted m the light of aforesaid CoC 

detai ls that the deadlock in voting lead to the situation where the 

Resolution Professional could not be appointed and the CIRP is getting 

7 



6 
is being continued by the Interim Resolution Professiona l, Mr. Anuj Jain 

by virtue of the order this I Ion 'ble Court dated 28.01.20 19 (Para 6) under 

section 16(5) of the Insolvency and Bankruptcy Code 2016 (hereinafter 

"IBC"). Copy of order dated 28 .01 .2019 is annexed herewith and marked 

as ANNEXURE A-3. 

9. That it is most respectfully submitted that Section 16 (5) of the IBC 

provides that the term of the interim resolution profess ional shall 

continue till the date of appointment of the resolution professional under 

section 22. Further, Section 22 (2) of the Code provides : 

"The committee of creditors, may, in the first meeting, by a majority vote 

of not less than sixty-six per cent. of the voting share of the financial 

creditors, either resolve to appoint the interim resolution professional as 

a resolution professional or to replace the interim resolution 

professional by another resolution professional." Furthermore, section 

23( 1) provides that "Subject to section 2 7, the resolution professional 

shall conduct the entire corporate insolvency resolution process and 

manage the operations of the corporate debtor during the corporate 

insolvency resolution process period: 

Provided that the resolution professional shall, if the resolution plan 

under sub-section(6) of section 30 has been submitted, continue to 

manage the operations of the corporate debtor after the expiry of the 

corporate insolvency resolution process period until an order is passed 

by the Adjudicating Authority under section 3 I . " 

I 0. That it is pertinent to mention here that in the instant matter the interim 

Resolution Professional is exercising the powers of Resolution 

Professional, although he was not con finned as Resolution Professional 

in the first CoC meeting dated 15.09.201 8 due to only 5.58% of the 

8 



voting rights assented to the appointment of RP as against 66% voting 

required in terms of the Code. It is most respectfully submitted that on 

the similar issue, Hon ' blc Principal Bench of NCL T, New Delhi in the 

matter of Mis Swaraj Overseas v. Goldi ine Ventures Pvt. Ltd. (IB)­

l 634(PB)/2018, has confirmed the IRP as RP vide its order dated 

29.04.20 19 with a voting share of 52 .13% (which was below the 

requisite majority of 66%). Copy of Order dated 29.04.20 19 by Hon 'ble 

National Company Law Tribunal Bench Principal Bench, New Delhi in 

Mis Swaraj Overseas v. Goldfine Ventures Pvt. Ltd. (IB)-l634(PB)/2018 

is annexed and marked as ANNEXURE :A-4. 

11. It is further respectfully submitted that Mr. Vijay Kumar V. Iyer whose 

name was proposed to be appointed as RP in the second CoC meeting 

dated 17 .10.20 19 could not be appointed as Resolution Professional 

despite having 57.24% of the voting rights assented to his appointment 

as against the requisite 66% of voting share under the provisions of 

section 22 (2) for replacement of IRP by RP. This has given rise to an 

anomalous situation which has not only hampered the resolution process 

but also defeats the object and intent of the Insolvency and Bankruptcy 

Code, 2016, which foresee the situation where the IRP/RP, who is 

conducting the CIRP, commands the trust of the majority of the CoC. It 

is most respectfully submitted that the spi rit of the 1BC could not be in 

the consonance of the situation where a professional who has lost trust of 

majority and have got nearly 5-6 % of the vote in his favour could 

conduct a CIRP, which could lead to the situation where a resolution 

plan would be accepted while maintaining the interest of all 

stakesholders. 

9 



12. That it is humbly submitte dthat the Code has specified the percentage of 

voting share to be followed by the CoC for passing resolutions by " not 

less than" the percentage of vo ting share mentioned against each 

resolution. However, it is relevant to mention that the Code has used the 

expression "voting share" and not the "total voting share" fo r taking 

majority decisions. It is also important to be seen that, under the Code, 

the voting share (not the total voting share) is 66% percent in case of 

important decisions (for cg. , approval of resolution plan), 90% in case of 

withdrawal of application and in the case of routine decisions, it is a 

simple majority of 5 1 %. The Bankruptcy Law Reforms Committee 

which conceptualised the Code, in its Report on page 85 , in para 5.3.1, 

had observed: 

"If a creditor chooses not to participate in the negotiations, despite 

having been so informed, the vote of creditors committee will be 

calculated without the vote of this creditor. " 

13. That it is most respectfu lly submitted that the voting in the case of large 

number of financial creditors such as home buyers is complex, as it requires 

convergence of large number of creditors for voting in order to take majority 

decisions. This issue was also identified by the Insolvency Law 

Committce("ILC") in its repon dated 261h March, 20 18, at page 40, 

which is as fo llows: -

"While the Code aims at ensuring increased participation of all the 

members of the CoC in the decision-making process in the meetings, 

large CoCs pose significant logistical challenges ..... . Further, if the CoC 

comprises of a large number of creditors, then the likelihood of 

abstinence by individual financial creditors is very high, leading to 

disruption of decision making ability of the CoC. This defeats the very 

objective of creditor participation as envisaged under the Code." 

10 



14. That it is further respectfully submitted that the ILC in its extra ordinary 

meeting held on 211d May 2019 deliberated upon the issue of voting 

mechanism to be adopted fo r financial creditors especially homebuyers 

where generally decision making process of the CoC is at stake due to lack of 

the majority and where large number of financial creditors, who are home 

buyers abstain from exercis ing their vote. The committee took into 

consideration the larger public interest involved and interpretation of the 

provisions having wider ramifications not only in JIL case but extending 

beyond other matters as well. The committee members were apprised of 

the issue of reducing the voting threshold for the decisions of CoC as 

discussed in its report of March 2018 which are as follow: 

"I 1.5 The Committee also noted that globally, bankruptcy laws 

prescribe different voting thresholds for decisions of the CoC. In 

USA, approval of a plan requires 66 percent or more voting share 

in value and 50 percent or more voting share in number for each 

class of creditors. The position is similar in Canada, however, such 

requirement applies to each class of unsecured creditors. In the 

UK, approval of a plan under administration requires a simple 

majority in value of the creditors present and voting. While such 

threshold is higher in Singapore as the requirement therein is to 

obtain 75 percent or more of voting share by value and more than 

50 percent voting share in number of creditors present and voting, 

for approval of the plan. The Committee was of the view a higher 

threshold with the present and voting requirement, or a lower 

threshold sans the present and voting requirement, may be 

adopted. " 

The committee proceeded to decide in para 11.6 which is as under: 

11 



"I 1.6 After due deliberation and factoring in the experience of past 

restructuring laws in India and international best practices, the 

Committee agreed that to further the stated object of the Code i.e. to 

promote resolution, the voting share for approval of resolution plan and 

other critical decisions may be reduced.from 75 percent to 66 percent or 

more of the voting share of the financial creditors. In addition to 

approval of the resolution plan under section 30(4), other critical 

decisions are extension of the CIRP beyond 180 days under section 

12(2), replacement or appointment of RP under sections 22(2) and 

27(2), and passing a resolution for liquidation under section 33(2) of the 

Code. Further, for approval of the other routine decisions for continuing 

the corporate debtor as going concern by the !RP/RP, the voting share 

threshold may be reduced to 51 percent or more of the voting share of 

the financial creditors. " 

Record of discussions of Insolvency Law Committee meeting held on 2 

May, 2019 is annexed herewith and marked as ANNEXURE :A-5. 

15. That the committee also referred in the aforesaid extraordianry meeting the 

observations of the Hon'ble Supreme Court held in the matter of 

Arcelormittal India Private V. Salish Kumar Gupta, 2018 sec Online 

SC 1733 that: 

"if there is a resolution applicant who can continue to run the corporate 

debtor as a going concern, every effort must be made to try and see that 

this is made possible ". 

16. That it is humbly submitted that the time period of corporate insolvency 

/ ~ ;;~,-~ .. resolution process prescribed under the Code is prescribed as 180 days 
. .r·' -, ~ '. 

I .. .• .l"\ ~ i\ 
··: ,-i. 1: 
·t • ···\r ' · . , ,. I 

' ~ , t ... ' 
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order dated 28.01.2019 has already extended the CIRP of the Corporate 

Debtor by a further period of 90 (Ninety) days, and the statutory 

prescribed maximum time period of 270 days has already expired on 

06.05.20] 9. It is also pertinent to mention that the IDBI has filed an 

application number CA No. 115/2019 before this Hon'ble Tribunal 

seeking exclusion of the period from the date of first COC meeting dated 

12.09.2018 till 11.03.2019 for completion of insolvency process and the 

same is pending adjudication. 

17. That it is most respectfully submitted that the process under the Code is 

being already hampered for substantive time period due to lack of 

adequate voting percentage as prescribed under various provisions of the 

Code. Unless voting issue is resolved, resolution on crucial matters such 

as appointment of RP or resolution plan is unlikely to be approved. An 

IP without majority support would continue as RP under section 16(5), 

which is not leading to the situation, where a resolution plan can be 

accepted. It is most respectfully submitted that this situation defeats the 

very objective of the Code, creates stalemate and the anomalous 

situation. 

18. That it is most respectfully submitted that the Hon 'ble Supreme Court, 

the matter of K. Sashidhar Vs. Indian Overseas Bank 

(Civil Appeal No.10673 of2018) is clearly distinguishable on facts and 

therefore the observation made in para 35 should not be applicable to the 

facts and cirumstances of the case where financial creditors like home 

buyers are members of CoC. The Hon'ble Supreme Court in para 35 of 

the aforesaid case has observed that: 

" ... the 'percent of voling share of the financial creditors ' approving vis­

a-vis dissenting-is required to be reckoned. It is not on the basis 
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members present and voting as such. At any rate, the approving votes 

must fulfil the threshold percent of voting share of the financial 

creditors." { emphasis supplied}. 

It is humbly submitted that in the aforesaid case, the matter was not of a 

nature where the complex voting issue relating to any special class, 

which is huge in number, and scattered all over world, who was forming 

the class of financial creditors, such as home buyers was being 

considered. The Hon 'ble Supreme Court was mainly considering the 

question relating to approval/rejection of resolution plan under sub­

section ( 4) of section 30 of the Code, as it then stood and therefore the 

aforesaid case is not applicable to the facts and circumstances of the 

present case. 

19. That in the instant case, there is a stalemate in decision making process by the 

CoC for want of sufficient participation of home buyers class of financial 

creditors in the meetings and decision making and therefore, there is necessity 

for the appropriate direct ion of the Hon'ble Court, i.e., adjudicatory authority. 

The sole reason as to why the CIRP of the Corporate Debtor had been 

ordered to recommence the process by the Hon'ble Supreme Court vide 

order dated 09.08.2018 was to protect the interest of all concerned. The 

present stalemate in the instant matter which appears to have been 

caused due to prescribed voting pattern, if permitted to continue 

particularly in the context of section 22(2) of the Code which provides 

that: 

" ... shall not be less than 66% of the voting share of the financial 

creditors either to resolve to appoint the interim resolution professional 

as the resolution professional or to replace the interim resolution 

professional by another resolution professional", 

14 



,, 

/3 
then the objective of the Code as indicated in its long title would be 

frustrated and the process will end up in liquidation, which will 

adversely affect the public interest for whose interest the Hon'ble 

Supreme Court re-commenced the CIRP. 

20. That it is most respectfully submitted that the voting on resolution plan is 

getting frustrated due to the reason that present lRP does not command 

trust of the financial creditor/ CoC, which is apparent for the voting 

percentage, which was for the confirmation of IRP to the RP. In the 

matter of JIL the plan of resolution applicant, Suraksha Realty Limited 

along with Lakshdeep Investments and Finance Private Limited 

witnessed a total voting of 65.32% (assent 23.47%, dissent 41.85%). 

Voting on the appointment of resolution professional witnessed assent of 

5.58% only, against the requisite 66% as per section 22(2) of the Code. 

21. That it is most respectfully submitted that the lion 'ble Principal Bench 

of the NCL T in Nikhil Mehta & Sons (HUF') & Ors. Vs. Mis AMR 

Infrastructure Ltd. , [2018] 147 CLA 39 considered 51 % voting as 

adequate as the RP had secured largest percentage of the voting 

threshold. Copy of the order dated 28.09.2 18 by Hon' ble National 

Company Law Tribunal Bench Principal Bench, New Delhi in Nikhil 

Mehta & Sons (HUF) & Ors. Vs. Mis AMR Infrastructure Ltd. , [2018] 

147 CLA 39 is annexed and marked as ANNEXURE :A-6. 

22. That it is most respect full y submitted that since the financial creditors, 

including class creditors, get prior information about the process and that they 

understand the issues at stake, their abstention cannot be regarded as negative 

voting, but as an implied consent. It is therefore submitted that a stakeholder, 

who with adequate notice and opportunity to participate, does not do so, should 

be deemed to have given his or her assent to the other stakeholders to decide 

on the matter at hand. This 



,~ 
which could be result of non-participation. It is pertinent to mention that in 

matter of Tata Steel Limited Vs Libc1iy House Group Pvt. Ltd. & Ors., 

Company Appeal (AT (lnsolvenvy) o. 198 of 2018, Hon 'ble NCLAT has 

held that if some members of the CoC having 2.88% voting shares remained 

absent, it cannot be held that they have considered the feasibility and viability 

and other requirements as specified by the Board, therefore, their shares should 

not have been counted for the purpose of counting the voting shares of the 

CoC. Relevant paragraph of the aforesaid judgement is reproduced as follows.: 

"46. We find that the 'Resolution Plan ' submitted by 'JSW Steel ' has been 

approved by the 'Committee of Creditors ' with 97.12% voting shares and 

voters having 2. 88% voting shares remained absent. ff some members of the 

'Committee of Creditors ' having 2.88% voting shares remained absent, it 

cannot be held that they have considered the .feasibility and viability and other 

requirements as specified by the Board, there.fore, their shares should no/ have 

been counted.for the purpose of counting the voting shares of the 'Committee 

of Creditors '. In fact , 9 7. 12% voting shares of members being present in the 

meeting of the 'Committee of Creditors ' and all of them have casted vote in 

favour of 'JSW Steel', we hold that the 'Resolution Plan ' submitted by 'JSW 

Steel' has been approved with 100% voting shares . . , 

23. That the Applicant is filing the present application for seeking 

appropriate directions from this Hon'ble Tribunal in relation to resolve 

the stalemate caused due to voting pattern under section 22(2) and Sec 

30 (4) so as to ensure that the CIRP is taken to its logical conclusion as 

per objective of the Insolvency and Bankruptcy Code 20 16 and this 

deadlock condit ion should not lead to the situation where the entity 

16 
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of majority of financial creditor and rather has received the negligible 

vote share. 

24. That the present application is bonafide and the applicant is filing the 

same as per mandate given in the provisions of the IBC and in the 

interest of justice. 

25. That allowing the instant application will not in any manner cause any 

prejudice to the right of any of the parties. On the contrary if the present 

application is not allowed it would disrupt the process and affect 

adversely the interest of the homcbuycrs and other financial creditor, 

which is neither as per spirit of the Code nor the objective of the Hon' ble 

Supreme Court in the light of the judgement in the case of Chitra Sharma 

& Ors Vs Union of India & Ors. 

26. That the balance of convenience and equity vests m favour of the 

Applicant and the instant Application deserves to be allowed on the 

aforesaid grounds and reasons stated in above paragraphs. 

V. Particulars of the Bank Draft Evidencing Payment of Fee for the 

Application. 

(i) Name of the Bank on which drawn: 

(ii) Name of issuing Bank: Punjab National Bank 

(iii) Demand Draft No: 22584 

(iv) Date: 16.05.2019 

(v) Amount- INR l 000/-

The Application are depositing the requisite payment of fee for the 

present application by a demand draft, as prescribed. 

VI. RELIEF SOUGHT 

17 



It 
In the above circumstances, the Petitioner humbly prays that this 

Hon'ble Tribunal may be pleased to: 

i) pass appropriate directions in respect of voting required for crucial 

decisions including appointment of resolution professional (RP) and 

approval of the resolution plan. 

ii) any other order that this Ilon'ble Tribunal may deem fit in the facts and 

circumstances of this case. 

Place: 

(Signatur~h 
For Insolvency and B~r India 

A) ' \ / 
/ y Umesh Kumar Sharma 

Chief General Manager 

Date: 17.05.2019 

18 
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.. 
BEFORE THE HON'BLE NATIONAL COMPANY LAW TRIBUNAL AT 

ALLAHABAD 

I.A/ C.A . NO. ____ OF 2019 

IN 

CP No. (I B) 77 /ALD/ 2017 

( Under Sect ion 60 (5) of t he I nsolvency and Bankruptcy Code, 2016 

read with Rule 11 of National Company law Tribunal Rules, 2016) 

IN THE MATTER OF: 

INSOLVENCY & BANKRUPTCY BOARD OF I NDIA 
7TH FLOOR, MAYUR BHAWAN, SHANKAR MARKET, 
CONNAUGHT CIRCUS, 
NEW DELHI- 110001 

.. .INTERVENOR/ APPLICANT 

AND 

IN THE MATTER OF: 

IDBI BANK LIMITED ... . FINANCIAL CREDITOR 

V/S . 

JAYPEE INFRATECH LIMITED .. .. CORPORATE DEBTOR 

AFFIDAVIT 

I, Umesh Kumar Sharma I S/o ~ - :"Dbavorr1 eJ ... J~bar~aged 

about---2.:1_ yea rs, working as Chief General Manager of Insolvency and 

Bankruptcy Board of India (hereafter "IBBI"), situated at 7th Floor, 

Mayur Bhawan, Connaught Circus, New Delhi-1 10001, presently at 

Delhi do hereby solemnly affi rm and state as under : 

1. That I am the authorized signatory of the IBBI and have been duly 

by the IBBI. I am well conversant with the facts and 

\ \ <\ \ ~ ., ~- -
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circumstances of the matter as per the records of IBBI made available 

to me . As such, I am competent to swear and affirm this Affidavit. 

2. That the accompanying application has been drafted under my 

instructions, the contents thereof are true and correct to the best of my 

knowledge as derived from the records made available to me. 

3. The Annexures filed with this application are true copies of respective 

originals. 

Verification 

I, Umesh Kumar Sharma, the deponent named above, do hereby verify 

that the contents of of the present Affidavit are true and correct to my 

knowledge as derived from the records of IBBI made available to me 

and that no part of it is false and noth ing material as been concealed 

therefrom. 

Place : New Delh i 

Date: 17.05. 2019 

\ \~v.~~~ . 
• r ~ -, ~(). . •••••••• , •• _...,. n.ocis~e. '-J • • • • 

do\ \ndia 
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Deponent 
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IN TC-!J!E NATIONAL COMPANY LAW T RIBUNA L 

BENCH III{IN REFERENCE) 
NEW DELHI 

CA.49S(PB) /2019 
With 

CA Nlo.22 3 / ALD/2018 
& CA.No.26.6 / ALD/ 2018 in 

CP No.(IB)77 / ALD/2017 

l N THE MATTER OF SECTION under Sect ion 60(S)(c) o f 

I nso8vency and Bankruptcy Code, 2 016) . 

I n the matter of: 

IDBX Bank IUmited 

Versus 

Jaype e Infratech Limited 

Coram: 

R. VARADHARAJAN, 
IHon 'b&e Memb er (JUDICIAL) 

Counsel for the J.\pplicant : Mr. Rahu' 
In CA.No.223/ ALD/2018 Dubey, . 
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Counsel for Respondent / 
Applica nt in CA No.495/ P B/ 

Mr. Sumit Batra, Mr. Sanjay Bhatt, 
Ms. Srish ti Kapoor, Advocates. 

2019 & CA No.266/ ALD/2018 

ORDER 

L Upon reference made by the Hon'ble President v ide order 

dated 19.03. 2019, in exercise of the powers under Sect ion 

419(5) of t he Companies Act, 2013 in view of the difference of 

opinion expressed by Hon'ble Members, Allahabad Bench, NCL T 

between th emselves, t his Single Bench is seized of the above 

noted applicat ions in CA No.223 of 2018 and CA N~266 of 2018 

filed under Sect ion 60(5)(c) of Insolvency & Bankruptcy Code, 

2016 (IBC,2016) and the question framed by t he Hon'ble 

Members over which they have expressed their differing opinion 

is as follows, as given in paragraph 1 of t heir Common Order 

dated 13.12.20 18. 

-----·---------~-- ·--·-·-··-----·---- ------------
1.The question of law that has been raised in both applicat ions, one by 
Nine Home Buyers Associat ion and other by eight Flnancial Creditors, 
<111 of them being the . embers of Committee of Creditors (CoC) is 
whether the ya~\Js ~thresJ, d voting share fixed for the decision of t he 
CoC under

1
,,vaf~ ~~ttioJ5~ f the I & B Code needs to be followed 

((IP 1--~~{tt" ·t, ) · · ·· · · · 2 1 Pa g c 
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literally or whether they are only directory, and if so, what procedure 
has to be followed in determining the voting percentage among the Coe 
to pass a part icu lar resolut ion. 

2. The short facts as can be gleaned from the order itself for 

the above question being rai sed and which it had endeavored to 

answer based on the above two applications has been succinctly 

explained in the Common Order itself in view of a virtual 

stalemate encountered by the Financial Creditors comprising of 

three classes, namely, Home Buyers, Lenders and Fixed 

Depositors having the following voting percentages to the total 

debt of the Corporate Debtor which is not in dispute, viz. 

Lenders 41.8°/o 

Home Buyers 58.10°/o 

Fixed Deposito rs 0.01 °/o 

Total 100°/o 

3. The Common Order at paragraph 8 goes on to detai l t e 

---v~o"""t~ Qre,eribeti under H~e different prov+sieAs of IBC,2016 

3IPage 



w.e.f'. 06.06.2018 in the form of a t able which is extracted as 

below for ready reference:-

s Subject Percentage of vot e of Coe 
N a~ er amendment 
o. -
1 Withdrawal of applications admitted U/s 7,9 or Section 12A Withdrawal of 

10 ~Section 12A) ongoing CIRP applications 
with 90% aooroval of Coe 

2 Section 12(2) Application for extension of CIRP 66% voting of Coe 
oeriod 90dat s bey:ond 180 da~s 

3 Section 22(2) Aooointment of IRP as RP 66% votina of Coe 
4 Section 27{1) Reolacement of-RP 66% votina of Coe 
5 Section 28(3) Approva l of Committee of 66% voting of Coe 

Credit ors for certain action 
6 Section 30(4) Approval of Resolut ion Plan by CoC 66% votina of CoC 
7 Section 33(2) Decision of the CoC to liquidate 66% voting of Coe 

the Coroorate Debtor -
8 Section 21(8), Voting threshold reduced to 51% 

for routine decisions from 75% 

4. Again the Common Order taking into consideration t he 

above noted percentages of the different classes of Financia l 

Creditors in the Corporate Debtor and the voting share prescribed 

under the different provisions of IBC,2016 goes on to detail the 

impasse encountered in the CIRP of the Corporate Debtor in the 

two CoC meet ings held on 12.09.2018 and 17. 10.2018 at 

following effect :-

4 jPagc 



Vot 
ing 
r t e 
m 
No. 
1 

2 

3 

4 

5 

6 

3. (a) In t he first meeting, six voting items were placed by the mp 

before the CoC, out of which four voting items have been held to be 
rejected by the CoC on account of not having met the minimum voting 
threshold under the IBC, whereas two voting items were deferred . The 
table hereunder is illustrative of the result of the First Coe meeting: -

Voting item Voting Voting Decision 
percenta percentag 
ge e 
required achieved 

-
Voting on appointment of Mr. Anuj 66% 5.58% Rejected 
Jain, IRP as RP and rati fication of 
orofessional fees and I RP insurance 
Voting on reimbursement/Ratification 51% 45.24% Rejec_ted 
of appointment of 
advisors/consultants and expenses 
incurred on or bv IRP 
Voting on delegation of Authority by 66% 
IP/RP-Section 28 Item 

44.66oA, Rejected 

Voting on approval of elated party 66% 45.79% Rejected 
t ransactions- Section 28 Item. 

Vot ing on acceptance of resignation - - Deferred 
of 5 Independent Directors - Section 
28 Item 
Shortening of notice period from 5 - - Deferred 
davs to 3 davs 

3 (b) In the second meeting, total six voting items were tabled before 
the Coe. I n the second meeting, barring one all other voting items 
were held to be rejected by the CoC on account of not having met the 
required voting threshold under the IBC. The table hereunder is 
Il lustrative of the resu lt of the Second Coe meeting :-

···--~----······------~ --- -- - ...... ····- -· -· ---···-··-~---- ·-----·--··---~- - . 
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I Vo Voting item Voting Vot_ing Decision 
tin percent percentag 
g age e 

Ite required achieved 
m 
No 

1 Appointment of Mr. Vijaykumar 66% 57.2% Rejected 
V.Iver as RP 

2 Appointment of Deloitte Touche 66% 57.3% Rejected 
Tohmatsu I ndia LLP("DTIILLP") to 
assist the RP 

3 Aoornval of fee of RP 66% 54.9% Reiected 

4 Approval of related party 66% 37.8 % Rejected 

transactions- Section 28 Item 
5 Acceptance of resignation of 7 66% 28.6% Rej ected 

Independent Direct ors - Section 
28 Item 

6 Approval of Form G (Invitation for 51% 53.3% Passed 
expression of interest) 

5. The common order brings out the fact that 9 out of 10 

resolutions proposed seem to have been rejected in v iew of the 

poor response in voting by the Home Buyers as compared to the 

en masse participation by t he Lenders which has lent to 

canvassing diffe r ing proposition by the Lenders as Financial 

Creditors on the one hand and Home Buyers on t he other as 

opposed to IRP taking a differing view as ext racted in paragraph 

16, 18,21 and 22 of t he Common Order which is as follows : 

- ···· _ __: _ ___ 1~6.1LiL'it4UY!ffitFIMncrar Credrtor:s ttYa t _t l1:g__pftt ce11!age of votes __ _ 
cast in favour or against a particular voting item ought to be calcu lated ---
by taking into account only those votes t hat are actually cast and 
accordingly abstained votes should be disregarded. 

~/ ~:;{\~r:f~~~ 
// -~ ~_,~'ilfl Y -2,., ·.•.c-_;. , 

l·r .'(,~ r~'' ~<tr: ~ --·,,\ \ "\ 
I V ...., fJ'y ..I!. >'j\ \ 

Ii rr ~ ~ · i A ' 1 6 l Pa g e 

~
"l'i~l ,~t{!~ §1/. ~j-l 

9 -:.- ~(J,iit' 1' 
\ \ '... f< ""'"" ,,,..-« vt?' J 

\ ;if ~t\ e{ -' 
~~w De\n\ ~ ;. "-........::~:::..,. .. · 



18. It ls stated by the home buyers that in response to the 
representa t ion made before the Authorized Representative, the IRP 
stated in t he meeting the abstention in vot ing process would be 
counted as negative vote. 

21. It is contended by the Home Buyers Assoc1at1on, the approach adopted 
by the IRP will militate against the very object and purpose of the Code. It 
is s tated that in a situation like the present one wherein t housand of 
common people have invested their life's savings to procur e a home for 
themselves, t he Corporate Debtor's liquidation would be all the more 
undesirable . The Hon'ble Supreme Court In its decision dated 9.8.2018 while 
reviving the CIRP against the Corporate Debtor in Chitra Sharm;i v . Union of 
India, observed that: 

"During the course of hearing, there has been an unanimity 
of opinion that the liquidation of JIL will not subserve the 
Interests of the home buyers" . 

22. The contention of the learned counsel appearing for the home buyers i~ 
that the home buyers are to be considered as a separate class of creditors as 
tl,ey have same goal c1 nd similar agenda, thereby forming n homogenous 
group amongst themselves, and the rule of majority in cases of voting by 
creditors in class should be made applicable for the purpose of CJRP of the 
Corporate Debtor. 

6. The Hon'ble Allahabad Bench, NCLT after taking into 

consideration t he relevant provisions of IBC,2016 in relation to 

voting share goes on to sta te at paragraph 30 of the Con1mon 

Order and further seeks to break the impasse in the 

subsequent paragraphs as per the opinion of Hon'ble Judicial 

Member, as follow s: -
- --~----

JO.The various provisions in the I &. B Code prescribes particular 
percent of v oting share of Financial Creditors for passing resolutions 
in COC. The concept of present and voting is neit her expressly nor 
impliedly sta.tecLiri any of t he provisions of the I&B Code t hat 

.. -··-·- ·- h-'.',.;:~ i. \\:i)~i-= . 
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contemplated a particular percent of voting share of Financial 
Creditors ls required for passing the resolutions. Therefore, it is 
necessary to examine, whether the concept of present and voting can 
be introduced by this Authority by way of purposive of Interpretation . 

41.In the case on hand, the home buyers as a class constituted 
58. l % of voting share. The IRP so far conducted two CoC meetings, 
the first meeting on 7.9.2018 and the second meeting on 17.10.2018. 
The resolutions pnssed/rejected in t he said meetings have been 
displayed in para3(a) and 3(b) of t his order. A perusal of those tables 
goes to show that the majority of the resolution have not been passed 
because the percentage of total votes polled are not even meeting th e 
required t hreshold percent of voting share for that particular 
resolution. 

42.The t-lon'ble NCLT, Principal Bench in M/s AMR I n frastructure 
Limited held that, in case where the CoC consist of only one class of 
creditors namely 'Real Estate', then the m ajority vote in favour of 
Resolution has to be taken into consideration irrespective of 
threshold of 66% provided in Section 22(2) of the Code. In the 
instant case t here are multiple class of Financial Creditors in Coe.But 
more than SO% of the total voting share constitute a class of creditors 
namely 'Home Buycrs/Allottees of Flats and Plots of Corporate 
Debtor. In the process of voting , each home buyer has got a vote, but 
the value of vote is based on value of verified claim due to him. Due 
to non-particip.:ition of majority of Home Buyers deadlock has been 
created in CIRP that may invariably lead to liquidat ion of Corporate 
Debtor. To avoid liquidation and to see that CIRP to proceed, 
following the ration ale adopted in t he decision in M/s AMR 
Infrastructure Ltd. a procedure need to be evaluated to further the 
objectives of I&B Code balancing the in terests of various stakeholders 
in the Code. 

47.Therefore, in order to advance the object of I&B Code and the 
Amendment Act 2 of 2018 and with a view to safeguard the interests 
of all classes of creditors and all stakeholders, I am of the considered 
view, " That in case where the Coe comprise Rea l Estate class of 
creditors up to SO per cent of voting share or more than when t here is 
a dead lock in passing the reso lutions, the highest number of vot ing 
shr'i re in favour of resolution has to be taken into consideration 
w ithout looking into the threshold limit provided under t he various 
provisions of the I&B Code, except for the purpose of withdrawal of 

I -L-.:::---- ===~ 
un er Section 12A,30(4) and 33(2) respectively, so that CIRP would 
cont inue for th:.,,;.ti~f {ij~'ig..~ the meanwh.il~ Central Government 
may bring am1jt;,qf7',1~~1ytp~ &i~/ televant prov1s1ons of l&B Code and 
CIRP regulat~·1~·t~;1~JJti:Jf1):,~~e procedur~ to be f?llowed in 
determining y ~- ~tll~'~ftaret~\rasslng various resolu tions where 
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CoC cornprisc of Real Estate class of creditors 50% or more and 
when there Is dead Jock in passing the resolutions, or else the CIRP 
which remained static continue to be the same not only in this case, 
but in the cases of similar nature where Real Est ate/ Home Buyers as 
a class t hat comprise major ity percent voting share abstain from 
voting ." 

7. On the other hand the Hon'ble Member-Technica l of 

Allahabad Bench has expressed opinion at paragraph 55 of 

the Common Order to break the impasse created in CIRP as 

fol lows :-

55. In the case on hand, even if all Banks and 17% of Home 
Buyers vote in favou r of Resolution Plan, it will still not sail t hrough 
as it wou ld not receive mandatory vot ing percentage of 66%. 
Therefor·e, required important/crucial decisions will still foi l U/ s 12A, 
30(4) a nd 33(2), bringing CIRP to a halt at these crucial stages. 
Therefore, the lasting solution. to t he problem of dead lock can only be 
found by t reating Home Buyers as a class and their voting pattern 
taken wit h reference to total voting share of the class, to reflect the 
will of the class. 

8 . The differing opin ions expressed has led the Hon'ble 

Members, Allahabad Bench to frame the question of difference 

of opinion being referred to the Hon'ble President, NCL T and 

thereby upon reference to this Sing le Bench. It is required to 

note that the main Company Petition filed by IDBI against 

------··--iJ ..... a.,.y+p ..... e ... e_.._I ...... o ..... fr ..... a ..... t~e~c .... b"-'-1 ..... im ........ it .... e ..... d..__le"""d ........ t ..... o ....... t ... b .... e .... m ... · ..... i ...... ti..-a....,ti ...... ou..n..__...o .... f_C--..18.....,.P'--'a ..... g.,_a ..... i .... o .... s .... t ___ _ 
--- - ------·--- -·-----------· --·--------- --· - - ----

the Corporate Debtor which led to the Home Buyers 

Supreme Court in the matter of 

9 IP ;:i Be 





Q 

(v) RBI ts allowed, in terms of its npplication to this Court to direct the 
banks to in itiate corporate insolvency resolutior, proceedings against JAL 
under t he IBC; 

(v1) The amount of Rs 750 crore.s which has been deposited In th is Court by 
JAL/JIL shall together with the interest accrued thereon be transferred to 
the NCLT and continue to remain invested and shall abide by such 
directions as may be issued by the NCLT. 

Xxx XXX XXX 

I n the above Writ Petition No. 744 of 2017 both the Centra l 

Government through Ministry of Corporate Affairs through its 

Secretary and the Regu lator, namely, Insolvency and 

Bankruptcy Board of India, Chairperson were party 

respondents and pre-dominantly at whose instance the 

Insolvency and Bankruptcy (Amendment) Ordinance, 2018 

prior to I nsolvency and Bankruptcy Code (Second 

Amendment) Act, 2018 and the Am endment to the 

Regulations, namely, I nsolvency and Bankruptcy Board of 

India (Insolvency Resolution Process of Corporate Persons) 

Regulations, 2016 were effected and subsequently brought 

into for ce on and from 06.06.2018 and 03.07.2018 

- -----···-~-- - --
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9. As evident from the above discussion, it is material to note 

that t aking into consideration the purposive interpretation 

sought to be given in interpreting the relevant provisions of 

I6C,20 16 and the relevant Regulations framed thereunder by 

Insolvency and Bankruptcy Board of India (IBBI) and opinion 

expressed by the Hon'ble Members, Allahabad Bench , t his 

Reference Bench is of the considered view that a notice is 

required to be issued to the Central Governm ent through 

Union of India, Ministry of Corporate Affairs, Secretary, 5th 

Floor, Shastr i Bhawan, Dr . R. P. Road, District, New Delh i, Delhi 

as well as t o I nsolvency and Bankruptcy Board of India, 

Chairman, Union of India, 7th Floor, Mayur Bhavan, Shankar 

Market, District , Conna.ught Circus, New Delhi, Delhi to obtain 

their v iew t aking into consideration the larger public interest 

involved and interpretation of the provisions having wider 

ramifications not only in relation t o the present case but also 

extending beyond to ot her matters as well whether pending 

-----· --·-·-- o;--1n~fatore un cter113c-;20t6:----·-··------ ----·- - -·- --·-- ------· 
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I ssue notice to authorities of the Application returnable by 

22 .04.2019 at t he below mentioned addresses: -

(i) Union of India, Ministry of Corporate Affairs, 

Secretary, 5th Floor, Shastri Bhawan, Dr. R.P.Road, 

District , New Delhi ; Delh i 

(ii ) Insolvency and Bankruptcy Board of India, 

Chairman, Union of India, 7th Floor, Mayur Bhavan~ 

Shankar Market, District, Connaught Circus, New 

Delhi , Delh i 

Process by Dasti permitted . 

·;~E-OF c~~~ coPYJ ----

- --·-··- --

(R.VARADHARAJAN ) 
MEMBER {JUDICIAL) 

. ~ CJ. ~J­
~ ~ 
NlRMALA V1NCENT 

court officer . \ 
LawTnbuna 

National Comp~ny New oe\hi 
ovt. of India, 

.... __ ·- ----- - - ·-
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IN TH E 1-ION'BLI( NATIONAL COMPANY LAW TRIBUNAL 2.3 
BENCH Ill (lN REFERENCE) AT DELHI 

CA 495 (PB)/2019 WITH CA 223/ALD/2018 & CA 266/ALD/2018 IN 

er (IB) 77/ALD/201 7 

IN TI IE MATTER OF: 

IDB I BJ\ K LIM !TED ... FINANCIAL CREDITOR 

VERSUS 

.IA YPEF INFRATcCH LIMITED ... CORPORATE DEBTOR 

WRITTEN NOTE ON BEHALF OF RESPONDtNT NO. 8 

Provis ions relatin~ to voting in other Laws 

1. Decision of majority to take or not to take a decision is respected. acknowledged and acted 

upon in business and in polity. Decision passed by the majority preva il s upon that of the 111inority. 

Generally, majori ty decisions arc taken by method oCsecuring more than hair of the eligible votes. 

That means, majori ty or more than hai r of the number of votes needs to be cast (polled) to arrive 

al a dec is ion. Tn certain situations, a certain percentage of' votes is prescribed fo r taking dc1.:i sions. 

This principle is also prevalent in legislat ures and other bodies in which alternatives can be 

considered and amended in a process of deliberation until the fi nal version of a proposal is adopted 

or rejected by majority vote. The Indian Parliamentary system also fo llows the majority votc 

principle in case of all ordinary Bills and resol utions. Such majority is the excess of the numbc:r of 

votes cast in favour as against the voles cast against by members of the House present and voting. 

subject to quorum requirements. 

2. It is useful to look at analogous provisions in other legislation. Under the Companies Act, 

201 3, and its predecessor legislations, voting by large and di spersed groups require a vote on a 

"present and voting'' basis, i. e .. only the votes cast arc be consiclcrecl whi le calcu lati ng whether the 

required thresholds were met. /\ few examples arc: 

(a) Voti ng by members for pass ing resolutions under various provisions of the Companie ' 

Act. 20 13. Section 114 of the Companies /\ct. 20 13 (corresponding to Section 189 or 

the Compan ies Act, I 956) describes ordinary and special resolutions as those passed by 

the req uisite thresholds amongst the votes cast in person, by prox y or by postal ba ll ot. 

(b) Voting by members a nd credi tors fo r schemes or compromise o r arrangement under 

Chapter XV or the Companies /\ct, 2013 (corresponding to Sections 39 1-394 of the 

Companies /\d. 1956). Section 230 (6) of the Companies Act, 20 13 sets out that 

schemes of compromise or arrangement mny be approved by classes of members and 

credi tors representing three-fourths in va lue of such class, by votes cast in person, by 

proxy or postal ballot. 

3. That decisions in relation to affairs or a Company under the Companies Act, 20 13 (as also 

the repealed Companies /\ct, 1956) are to be taken by majority or the votes cast by those present 

and voti ng. 



3~ 
In the case of an ord inary resolution I dec isions are made by way of simple majori ty . However, a 

special resolution requires that the votes cast in favour of the resolution are not less than three 

times the number o f"thc votes. if"any, cast aga inst the resol ution i.e. by 75% majori ty. 

!"he quoru m:! in the meetings under the Companies Act, 20 13 may also be limited to the persons 

present in case. the meeting is a<ljourned mult iple times due to lack of quorum i.e .. in such a 

circumstances also. resolution will be passed as per the members present an d voting. 

The ordinary resol utions arc relevant fo r matters or routine nature. There are matters or greater 

importance, which can be passed only a l"tcr passing certai n thresho lds i.e. a li xcd percentage of the 

.. total voti ng powcr .. 3. rhese include the instances of calling or extrnord inmy general meeting. 

demand fo r poll. special resolutions and investigation into the affairs oC the company, et<.;. 

Section 2(89) of the Companies /\ct. 201 3 de lines "total voting power" Lo mean ·· ... the total 

number of votes w hich may be cast in regard to that on a poll at a meeting" denoting that the 

tota l voting power is determined on the basis of the tota l number of member , having a right to 

vo te on that matter arc present at the meeting and cast their vote . 

4. Similarly. "voting share" is de lined under the lnsnlve n1.;y and Bankruptcy Code. 20 16 (the 

Code) to mean share of the vo ting rights or a single financial creditor in the committee or 

cred itors (CoC) which is based on the proportion or the financial debt owed to such financial 

creditor in relation to the li nancial debt owed by the corporate <leblor. 

S. The Code has spec ified the percentage 01· voting share to be fo llowed by the CoC lc.ir 

passing resolutions by ''not less than" the percentage of voting share mentioned agai nst each 

resolution. l lowever. it is in teresting lo note that the Code throughout has used the expression 

"voting share" and not "total voting share" for taking majority decisions. It may be seen that 

under the Code, the voting share (not the total voting share) is 66% percent in case of import~nt 

decisions (say. approval or resolution plan). 90% in case or an extremely important tl ccision 

(a llowing withdrawal o l' appl ication) and in the case or all other routine decisions, it is a simple 

majority. The Bankruptcy Law Reforms Committee which conceptualised the Cm.le, in its Report 

on page 85, in para 5.3.1. had observed: 

")/' a creditor chooses 1101 to participate in the negotiations. cle.,p ite having been so 

in/iJrmed, the vote of" creditors c:0111mit1ee will he colculoted without the vote r?f this 

creditor. " 

6. Voting in the case or large number or linancial creditors such as homl' buyers is complex. 

as it requires convergcn<.;e of large number of creditors for voting in order to take majority 

decis ions. This was identi ficd by the Insolvency Law Committee in its report dated 26111 March. 

20 18, at page 40, as fol lows: -

1 Sect io n I 14 or the Com pnnies /\ct, 20 I J 
2 Seel ion I 03 or the Companies Act, 2013 
1 Section 2(89) or thL: Companies Act. 2013 provides that total voti ng power, in relation to any matlcr, 
means the torn I number of votes which may be cast in regard to that matlcr on a poll al a meeting o r a 
company ii' all the members thereor or their proxies hav ing a ri ght to vote on that matle r are present at the 
meeting and cast their votes. 



·· While the Cude aims al ensuring increased participation r?f'a/l the memhers oj'lhe ( 'o( · 

in the decision-nwkinR process in lhe meelings. large CoCs pose signijicanl loiistical 

challenges ...... Further, (/' the CoC comprises (?( a large number <?l aedilurs. then the 

likelihood u_fabstinence by i11divid1w/Jl11ancial creditors is ve,y high. leading to dismp1inn 

of decision 111ak ing obilily c?( the Coe. This d~feats the ve,y of~jec/ive <~/' creditor 

participation as envisaged under the Code .. , 

Regulations by the Board 

7. Under section 240(2) of the Code, the Board may make regulations. inter a/ia. relating to 

the following matters:-

(a) The number or creditors within a class of creditors under clause (b) o f sub-section (6/\ ) 

or section 2 1 rsection 240(2)( na)I; 

(b) the manner of vo ting and determining of the voting share in respect of linancial debts 

under sub-section (7) or section 2 1 [Section 240(2)(nc)I ; 

(c) the manner of assign ing voting share to each cn:ditor under sub-section (7) of sect ion 

24 rscction 240(2)(q) 1. 

8. rl1e Board has specified in the Insolvency and Bankruptcy Board of India (Insolvency 

Resolution Process for Corporate Persons Regulations, 20 16 (Cl RP Regulations) in respect o f' 

matters, inrer alia, relating to manner of voting. These include: 

(a) voting by the CoC [Regulation 25]; 

(b) voting through electronic means fRegu lation 26]; and 

(c) vot ing share or creditors in a class to be in proportion to the fi mmcial debt along with 

interest at the rate of eight percent per annum, unless a different rate has been agreed to 

between the parties [Regulation 16A(7)]. 

9. or the above, Regulation 25 or the Cl RP Regulations is significant. Sub-regulation (3) or 

Regulation 25. as it stood before amendment, had provided that where all members arc present 

in a meeting, the resolution professional shall take a vote oi" members of the committee on an y 

item listed for voting af'ter discussion on the same. This Sub-regulation has since been amended 

w.e.f". 4111 July, 2018 to provide that the resolution professional sha ll take a vote of the members or 
the committee present in the meeting, on any item li sted for voting ahcr discuss ion on the same. 

Hence, it may be seen that the intention of the Board has been expressed lo ensure voting to be 

taken by the members present and voting. 

Regulation 22(1) provides '·a meeting of' the commitLee shall be quorate ir members o r the 

comn1ittee representing at least thirty three percent of the voting rights are present either in 

person or by video conferencing or other audio and visual means'' 

The CoC is also empowered to modify the percentage or voting ri ghts required for quorum in 

respect of any future meetings under the proviso to Regulation 22(1). Detai led provisions have 
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been made under Regulat ion 23 for partic ipation through video conlerencing and under Regulation 

24 regarding conduct or meeting ol' the CoC. 

I 0 . It is thus. clear that under the aforesaid Regulation the quorum is 33% or the (tota l) voting 

rights. Whereas under the Code decisions are to be taken by 51 % or 66% or 90% ur the voting 

share. The intention obviously. is that w here the quorum exists, they are able to take decisions by 

call ing for a vote oC those present e ither physically or via the other modes prescribed. The 

resolution process under the Code is to be completed in a time bound manner. Where such 

resolution rails or is not concluded in the given timeframe. il wou ld lead to liquidation of the 

coporatc debto r. Ir stalemate or deadlock in deci s ion mak ing on accoun t or absence or voting wen; 

to be allowed, it would lead to liq uidation wi thout a f~1ir attempt at resolu ti on. This would not be 

in consonance wi th the o~ject of the Code. The Code contemplates reso lution in the first instnncc 

and only where efforts are not successful that liquidntion is adopted. 

1 t. Furthermore, in order to facilitate smooth process of resolution, the Hoard has also issued 

Oui<lel ines, inter uliu, Lo the insolvency professionals, vidc Circular o . 11381/CfRP/018/2018 

dated 14111 September, 2018. to the effect that a li nancial creditor who is not a member of Coe (yet 

to he admitted as a fftcmber) docs not have voting right in the CoC and such person cannot be 

regarded as one who has voted against a resolut ion plan or absta ined from voling (copy enclosed). 

12. The Code has throughout used the t::xprcssion "voting share" and not "total voting share" 

wherever reference of voting by the CoC appears. as shown below: 

S. No. cction Express ion used 

1. 12(2) ' ixty-six per cent. of the voting share 

2. 12/\ Tincty per cent. voting share 

, 
..). 21 (8) l'irty-one per cent. of voting share 

4. 22(2) Sixty-six per cent. of the voting share 

5. 28(3) ixty-six per cent. of rhe voting share 

G. 30(4) Sixty-six per cent. or voting share 

7. 33(2) S ixty-six per cent. of the vo ting share 

13. J lome buyers are separate class of financia l creditors and they arc di ftcrcnt from the other 

classes or cred itors in terms or financial debt owed to them by the corporate debtor. their numbers. 

vo ting share. an c.l the man ner or vo ting through au thorised representatives fo r tak ing various 

decisions by the CoC. 

Case Law 

1.i. The Hon 'blc Principa l Bench or the eLT in Nikhil Jvfehw & Sons (HUF) & Ors. Vs. 1\/ s 

AMR h?fi'astruclure Ltd . 120 181 147 CL/\ 39 laid down the fo rmulation that where the Coe 

comprises on ly of allottees. resolutions may be passed by a m~jority or members who arc voting. 

15. The I lon·blc CLAT in the case 01· Tata Steel Limited Vs. Liberty !louse Group Pte. Ltd. 

& Ors, [20 19] 149 C LA 48 in its order clatl:d 4.02.20 I 9, while examining the issue or voting share 



for the purpose of approva l or the resolution plnn, held that ·'JI 111e111her ,~/ the ·c ·011n11ittee vl 

Creditors' who is not present in the meeting either directly or through Video ConferencinR and 

!hereby not considered its.feasihility and viahilily and such other retJuirements as me~\' he ·'/Jecfjied 

hy the Board their voting shares. ther~fhre. cannot he counted .for the purpose nf' ro11ntinR the 

l'Ot ing shares <~l the memhers of I he 'Commillee ,?f" ( 'rcditors ·. Therefore. we lwld thw only !he 

me111bers ql the 'Committee r?f' Creditors· who al/encl the m ee1ing direct~v or through Video 

Conferencing. w n exerci.,·e its ,•oting po11·ers qfier cunsidering the other requirements us moy he 

specified by the Board Those members of t!te 'Commillee of Creditors' iv!to are absent. t!teir 

11oti11g slurres ca1111ot be co1111ted ." f emphasis supplied} 

16. The I Ion· ble Supreme Court. in the matter or K. Sashidlwr V., . Indian Oversea., Bank 

(( 'il•il Appeal No. I 067 3 of JO 18) wh ile referrin g to the approval of Resolution Plans held in para 

46: 

" .. . neither I he al{judicat ing a11t hority (NCL T) nor I he appe/ /we 0111 hority (NC LAT) has hee11 

endowed III it h the jurisdiction Io reverse the cu111mercial ll'isdo111 of I he dissenl ing/inancial 

credilors and that too on the specious gm11nd !hat it is on~y a11 opinion of' the minorily 

financial creditors Thefact that suhslantial or mc!fority f)ffcent o(financial creditors ho,•e 

accorded appro1•af to the resolution p!a11111011ld be q/110 avail. unless the approval is hy a 

vote <~( not less t hon 7 5% (afier a111end111ent <~/'20 J 8 II'. e.f 06. 06.2018. 66%) qf' voling share 

oj the financial creditors. To put ii d({ferenlly. the action o/liq11idation process postulated 

in Chapter-I ff ofthe 1&8 Code. is avnidable. only ofappro,·al of the resol111io11 plan is by u 

vole <~/'not less than 75% (as in (Jc;toher. 2017) ofvotin~ share ofthefi,wncial creditors 

( 'onversely. the leg\·ilatiove intent is lo uphold the opinion or hypothesis of the minority 

dissenting.financial creditors. Thal 11111st prevail, i(il is nut less than !he spec[fied pffcent 

(25% in Octoher. 2017; and now a.fier the amendment w.e.{ 06.06.2018 . ../../%). The 

inevitable owcome <~(voting by no/ less than requisite percent <~/voling share r?(finc111ciol 

creditors to disapprove the proposed resollllion plan. de jure. entails in its deemed 

reject ion. " 

17. The Hon'blc Supreme Court further observed in para 35 that ·' .. . the 'percenl <~{ ,•oting 

vhare 0{1he.fi11ancial creditors · approving vis-a-vis dissenting-is required lo he reckoned. It is 1101 

0 11 t!,e basis of m embers prese11t a11d 11oti11g as sue!, . !11 uny rate, the apprm·ing votes 111us/.fu(/il 

the threshold percent of'voting shore <d'thefinancial creditors.'' (emphasis supplied ] 

18. It may be stated that in the matter of K. Sashidhar Vs. Indian Overseas Bunk refe rred supra 

was not a matter where the I Ion ' ble Supreme Court was consideri ng complex voting issue re lating 

to special c lass or (inant.:ial cred itors, such as home buye rs, a lthough the principles seem to be 

similar to the voting pen;enlage but the context is difforent. T he I lon·ble Court was mainly 

considering the question relating to approva l/rejection of reso lution plan under sub- ection (4) o1" 

section 30 or the Code, as it then stood, (the voting percentage has since been reduced to 66% 

rrom 77%). More particularly, whether the reso lution plan ought to muster the approval o r Coe 

by 75% or 66% vot ing share o r no t. The matter was al so one which mainly re\·o lved around the 

question whether the change of voting percen tage from 75% to 66% has retrospecti ve effect and 



1:tlso whether the NCL T and IBB1 have powers to exercise commercia l w isdom over the decision 

o{the CoC, as also on the feasibi lity and viability of resolution plans. The Hon 'ble Supreme Court 

also an wercd the question that section 30(4) of the Code is mandatory and not directory. 

19. .Iuclicial precedents in respect of section 39 1 of the Companies Act, 1956 explains the 

rationale underl ying the "present and voting" requirement. The Punjab and I Iaryana High Court 

in the case of In re: Sw(li For11111la tions (P.) Ltd.. (2004) 12 1 Comp Cas 27, observed: "{/the 

creditors who have bl!en duly served ·with the notices o_f the mel!ling which wos also ac<.:ompaniecl 

hy the scheme. f{they do not chose to be present in the meeting and express their view one way or 

the other, the only inference that could he drawn is pri111afhcie. they have no ohjectionf<H the suicl 

schel/le heing approved Any other interpretation in this regard ,11oulcl make ii impossihlejor any 

cnmpany to gel any <~/ the schemes approved l f' a mere absence rf the shareholder or a creditor 

c~/fhe compC111y hus to be construed as opposition to the schem e which is proposed, rhen ii would 

render section 391 (2) <?l the !I<.:! redundant and certainly that was not the intention rf the 

lef!:islalure. When the persons who had ample oppor/1111ity to oppose such a sche111e. who <rrf:' 

invited to attend the meefing line/ lo cast their vole against the said scheme. do not chose lo a/lend 

the meering, porticipc11e in the meeting or express the ir views /Jy costing vote against it, it only 

means thlll they have no objection fo r sanction <~l the schel/le, and by absence and not opposing 

1he scheme. they hove given rheir implied consent. thoug h not an express consent hy heing rwe.,·l!nl 

in the meet inf{ and voting.for the s<.:heme." 

20. Severa l High Courts have placed reliance upon the Jecision in Sll1(/i Formulations (supra) . 

The [(arnataka I Iigh Court in Kirloskcrr J::Jeclric Co. Ltd (2003) I 16 Comp Cas 41 3 (Kar) helu 

that a member present but abstaining from e:xereising its right to vote would not be considered fo r 

the purposes of section 39 1. lt observed: .. Right lo vole means right to exer<.:ise the right in favour 

<~/ or against the motion or resolution. A member present and voting may remain neutrol. 

iml([(erent, 1111hiosed or impartiol not engaged on either side. Voting hos to he either in the 

affirmative or negative i.e .. yes ' or 'no' on the ballot paper or voling papcr ... A vote cast without 

indicating the mind o.f the voter either/en· or against the resolution is no voting ar all. Similarly. 

votinJ!. fo r or against the mo/ion su~jec/ lo the conditions stipulated in !he vole is no voling in the 

eye <~/ law .. . Therefore. in construing whether a resolution is passed by three:fourrhs mc!jority 

presenf and voting, what is IV he taken into consideration in calculoting the majority is nut the 

number ofpersons presenf and voling hut the number of valid votes polled in such //leeling ... In 

this context. a voter who is not present al the meeting. who is p resent one/ not voting present one! 

voting hy custing a blank hallo/. and casting a hallot with conditions arid stipulations, all stand 

on the same footing. It is no "voting" in the eye qj"law. ' ' 

21. In the matter of In re: Arvind Mills limited. (2002) 11 l Comp Cas 118 (G uj ), the High 

Court expressly held that abstentions from voting cannot be counted a negative voting. It observed: 

"Thar a bare atlempl to vole by depositing blank ballot containing any writing is no/ e_[/ective and 

cannot be included in the total count. Only those ballots that express voters pr~(erence can he 

counted The requirement contemplares only two pre.ferences : one affirmative and the other 

negative. To adopt any other rule ·would he to say that three hallot.,· were contemplated- one 



l!ffinnat ive. one negative. and a not her neither affirmative nor negative hut fo r111ing a ne11' class 

in.to which all ballots voidfiJr any reason mus/ i o. '' 

Provisions in Other .Jurisdictions 

22. It is useful to look at analogous provisions 111 insolvency laws in other jurisd ictions. 

Inso lvency laws in some other jurisdictions a lso provide for a present and voting requirement. In 

Bessemer Steel & Ordnance Co. , Re (1875) 1 Ch. D 25 1. a dec ision frequen tly relied upon by 

Indian courts, the Chancery Court held that the arrangements should be carried into effect and that 

such decisions wou ld bind even those who were not present as: ·'all the creditors of the company 

recei,•ed notice <~{this meeting and if must be presumed that those who did not atrend lej; it IV 

those who did 10 decide whether the agreement was advantageous or not. or they took so lillle 

interest in the matter that they did not think it ·worth their while to Ctflend. At all events, I think thCtt 

under the Act of Parliament only those creditors who were present at the 111eetil1K are to he 

al/ended to. and that three-.fhurths in value <~( those present are St(f!icienl lu sane/ion the contrac1. ·· 

C urrentl y. Rule 17.18 (2) of the Insolvency (England and Wales) Rules, 2016 provides that ·' a 

resolution is passed when a 111qjority <>/'the members a/fending or represented have voted infavour 

<~f' i I." 

23. ection 1126 of the VS Bankruptcy Code sets out the re le vant pro visions for counting 

ba llots tor determini ng acceptance of a plan of reo rganization. With respect to the ca lcu lation o l' 

votes. the House anJ Senate Reports discuss that only those votes that arc actuall y cast for or 

against a plan can be considered. This subj ect has been considered by the American courts 

frequently. Plac ing re liance on the Congressiona l guidance, American courts have general ly held 

that the ballots of only those creditors that a ffirmatively vote for or against n plan can bc counted 

[In re .Jim Beck Inc. , 207 8.R. 10 I 0, IO 15 (Bankr. W.D. Va. 1997)j. However. in some instances. 

courts have concluded deemed acceptance on par! of a non-voti ng credito r which did not object to 

confirmati on of the plan !In re Rufi-Swee/waler Inc., 836 F.2d 1263 ( 10111 Cir. 1988)]. 

24. Jn the instant case, the 1-lon ' ble NCLT is cons ide ring a matter where there is a sta lemate in 

decision making process by the CoC for want o r sufti cient partic ipation of home buyers c lass 01· 

financial c reditors in the meetings and decision making. The present matter seeks to address a 

complete dead lock, w here generall y decision making process of the CoC is at stake due to lack o r 

majority, where large number of financ ial creditors, who are home buyers abstain from exercising 

the ir vote. Thi s was no t the case be fore the Hon ' ble Supreme Court in the matter of K. Sashidhor 

Vs. Indian Overseas IJank. The Hon' ble Court did not consider any question as to the method of 

conducting meetings and also the method of actual conducting of voting by CoC. l lencc, the 

s ituation in the instant case and the contex t arc d ifferent from the case ci ted supra. In view of the 

above, a view may be expressed that the above said matter was not one where the main legal issue 

di rectl y relatable to the total voting share necessary for pass ing reso lutions generall y by the CoC 

while conducting voting in CoC. 

25. The Code provides suffi cient measures to make avail able information in advance to all the 

financia l c reditors. inc lud ing the home buyer c lass cred ito rs. under Regulation 8A of the C IRP 

Regulati ons a nd under J7o nn CA under the Schedule to the sa id Regulati ons for submission of 
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their claims. Further. they are also given opportunity to in<licate the choice of an in ol vency 

p~ofessional to act as their authorised representative. The home buyer class Jinancial creditors are 

a lso given e lectroni c means or communication between the authorised representative and the 

c reditors in the class under Regulation l 6A(6) of the CIRP Regulations . Further, the authorised 

represen tative is under obligation to circulate the agenda of the CoC meeting to the c reditors in a 

class and he shal l announce the voting window at least 24 hours before it opens lor voting 

instructions and another 12 hours for actual voting. Regulation 25(4) provides for the resolution 

prorcssional Lo announce the deci sion taken on items along with the names o l'the men1bcrs oFCoC 

who voted !or or against the decision or abstained l'rom voti ng. This again. indicates that th e 

members need to be present and vote in the meetings. Voting is also made open for 24 hours 

from the c irculati on of the 111inutes of voting for the benefit or the members who did not vote at 

the meeting by electronic system. Hence, it can be seen that the c reditors in a class get every 

o ppo rtunity to understand their voting rights and the method of casting their vote. Since financial 

credi tors, inc luding c lass creditors. get prior informati on about the process and that they 

understand the issues at stake, their abstention cannot be regarded as negative voting, but as an 

implied consent. It is a lso brought to the notice of the 1-Ion ' ble NCL T that the Board has s ince 

done away with the concept of "dissenting financia l cred itor"" from the CI RP Reg ulations w.c. f. 

05-10-2018, wh ich was earlier contained as Reg ul ation 2(1) thereo f. 

26. A stakeholder, w ho with adeq uate notice and opportunity to part icipate, docs not do so . 

should be deemed to have given hi s or he r assent to the o ther stakeholders to decide on the matter 

at hand. This presumption is necessary to prevent deci sions being s talled as a result on 11 0 11-

parti cipation. In v iew or the position above. the Hon ' ble NCLT may like to take an appropriate 

view in the matter. 

Fi led by. 

Vikas Mehta. 

Advocate for Respondent no. 8 
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Voting Results 

For the 
First meeting of the Committee of Creditors (CoC) 

Oate. 15 Sep 2018 
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Venue Pullman & Novotel Hotel, Aerocity IGI, New Delhi - 110 037 

Determination of Voting Place and Mode 

It was unanimously concluded dunng the First CoC meeting that voting under regulation 25(5) ot 
Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) 
Regulations. 2016 ("CIRP") will take place via electronic means and the voting portal 

Yo!ing Decision 

The agenda items and the voting matters, including the matters enumerated in Section 22(2) and 
Section 28(1) of the Insolvency and Bankruptcy Code, 2016 and Regulation 34 of the CIRP which 
requires. the approval of committee of the creditors, was circulated earlier and all the voting 
members confirmed the receipt of notice and agenda items within the prescnbed time. The IRP had 

deta1IPd discussion on the voting items with the CoC before the commencement of the vote The 
results or the vote is as follows: 

1 

2 

3 

4 

5 

6 

Voting on the appointment of Mr. Anuj Jain. Interim 
Resolution Professional (IRP) as a Resolution Professional 
(RP) and ratification of rofessional fees and IRP insurance. 
Voting on reimbursement/ Ratification of appointment of 
advisors/ consultants and expenses incurred on orb IRP. 
Voting on delegation of Authority by IRP/ RP - Section 28 
item. 
Voting on approval of related party transactions - Section 28 
item. 
Voting on acceptance of resignation of 5 Independent 
Directors - Section 28 item 

Shortening ot notice period from 5days to 3 days. 

Rejected Anne"ure 1 

Rejected Annexure 2 

Rejected Annexure 3 

Rejected Annexure 4 

Deferred 

Deferred 

The voting on the above mentioned Voting item started on 14 Sep, 2018 at 12:00 AM (0000 hours) 
and closed on 15 Sep, 2018 at 12:00 PM (1200 hours). Thee-voting was conducted through Central 
Depository Services (India) Limited on portal www.evot1nq1nd1a.com. 

Voting result for first Coe meeting of Jaypee lnfratech Limited 



Annexure-1 

Voting item 

Appoi.ntment of Mr Anuj Jain, Interim Resolution Protessional {IRP) as a Resolution 
Professional (RP) or to replace the IRP by another RP and ratification of professional fees and 

insurance costs. 

Voting results 

Banks 9,783 0.00% 36.08% 1.16% 37.24% 

Home Buyers 16,373 5.57% 11 .38% 45.38% 62.33% 

FD Holders 113 0.01 % 0 .00% 042% 0.43% 

Total 26,269 5.58% 47.47% 46.95% 100.00% 

Section 22(2) of the IBC, stipulates that "the CoC, may, in the first meeting, by a ma;omy vote 01 

66% of the voting share of the financial creditors, either resolve to appoint tne /RP as a RP or to 
replace the IRP by another RP". 

The voting was conducted for appointment of the IRP as RP and ratification of professional fees 
and insurance cost 

Since the members representing on ly 5.58% of the voting rights assented to the matter. the decision 
on the item stands Rejected. 

Individual voting ts annexed herewith in following order: 

Banks and Financial Institutions 
Home Buyers 

FD Holder 

Annexure A 
Annexure 8 (certificate from authorized 
re resentative 
Annexure C (certificate from authorized 

'-------- --- - - --- - - -..1....:.r-=e-=-=re::.:s::.::e::.:.n~ta:::.t:.:.:iv::..::e:.1.' _ ____________ _ 

l Voti ng result for first CoC meeting of Jaypee lnfratech l.Jmlred 



Annexure- 2 

Votmg item 

Re1rnbursemenU Ratification of appointment of advisors/ consultants and expenses incurred on or 
by IRP 

Regulatiof'l 34 of the CIRP "the CoC shall fix the expenses to be incurred on or by the resolution 
profess,onal and the expenses shall constitute insolvency resolution process cost". 

Home Buyers 16,373 14.60% 2.29% 45.45% 

FD Holders 113 0.01% 0.00% 0.42% 0.43% 

Total 26,269 45.24% 3.80% 50.96% 100.00% 

Further, Section 21 (8) of the /BC stipulates that "Save as otherwise provided in the code, all decision 
of the CoC shall be taken by a vote of not less than 51% of the voting share of the financial creditors·· 

Since the members representing only 45.24% of the voting rights assented to the matter the 
decision on the item stands Rejected. 

Individual voting 1s annexed herewith in following order: 

l CJass· of creditor ·,:.·~·._ .. - .· ·_ = :·, :._:,, ,-, -~ ·":. - . Ann~x\Jre · .. ~~,·+..-. ,._;_ '. ,.:{,~4: ;,. J •i-· ··.!if;~~ 
Banks and Financial Institutions Annexure A 
Home Buyers Annexure B (certificate from authorized 

representative) 
FD Holder Annexure C (certificate from authorized 

representative) I 

3 Voting result for first Coe meeting of Jaypee lnfratech Limited 
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Annexure -3 

Voting item 

Approval for delegation of Authority by IRP/ RP - Section 28 item. 

Section 28(1)(h) stipulates that "Notwithstanding anything contained in any other law for the time 
being m force, the /RP/RP during the corporate insolvency resolution process, shall not fake any 
of the tallowing actions without the prior approval of the committee of creditors namely: - delegate 
its authority to any other person" 

Voting Result 

.:f~"<t'1-ll m:<,J--.''.""'.''·<•Mc-=;•l\•:,:,.,,:-_;,,r,;f,;~.;s.vahte'(VoilOg•%1 ... -~-, .. - _,, t.: . - ~ ....... ~-· I ·-•·-~ "'1!";,••I, ::,:-.· "'•"""f--• l .~ ~¥ ... . -.,~ •, . 
culars ~ •. .:. .,..c1a,m ,AdmlUed •.. _ 1, ..... ,~ii.·;.::...,k;..::,: ,.., ·~-~--:... ~~~ ... :..-_:.,~ .-... 

~1~; -~~. j; :"h'• -:-.,. ·: ·r ·~., :..:;::_ •• ;:.,As$ented a~;_ }Di$Se·nted Et.\o, tAbstalrJed i.':.~-'i 
l • ....., ••. _.,. ,- -.· ·'"""'.._,,.,~ ... ,•.'-,. .. -,,~1~r .... ~·· t ... ~ _., .. ~,. ,,,r.:.:~7'-¥:.:i (:,~· ... ~ .-. ·~J. ~~--·~· r~ .. ~_t_-.r.-·~~.A:· ... !!"·:,~ ... ,.~ =-·~~; .......... Si,!·.~.·. -: :~!\'... 

Banks/ Fis 9,783 29.36% 2.79% 5.10% 37.24% 

Home Buyers 16,373 15.29% 1.57% 45.46% 62.33% 

FD Holders 113 0.01% 0.00% 0.42% 0.43°r 

Total 26,269 44.66% 4.36% 50.98% 100.00% 

Further Section 28(3) of the IBC stipulates that "No action shall be approved by the Coe unless 
approved by a vote of 66% of the voting shares" 

Since the members representing only 44.66% of the voting rights assented to the matter, the 
decision on the item stands Rejected. 

Individual voting is annexed herewith in following order: 

Banks and Financial Institutions 
Home Buyers 

FD Holder 

Annexure A 
Annexure B (certificate from authorized 
re resentative) 
Annexure C (certificate from authorized 
re resentative 

Voting result for first CoC meeting of Jaypee lnfratech Umited 



Annexure-4 

Voting atem 

Approval ot related party transactions - Section 28 item. 

~ect1on 2.8(1 )(f) stioulates that "Notwithstanding anything contained in any other law for the time 
being m force, the resolution professional, during the coroorate insolvency resolution procf-)SS, 

shall not take any of the following actions without the pnor approval of the comm1llee of cred,cor.'> 

namely - undertake any related party transaction''. 

Voting Result 

l''"''~.,-,,.-1,:l't!··;, ,,,1,,''-1iI•i,';r:'~~-·~ 011n ~'':'"•::.-,-..m rr ' i": ~.~ · -:··· ~-,,;5Ad,. '1it d ·c1 i "~, s::., ;t:~ · -• · ···':', ~ -, .. , •· ~ -, ! .;.~,;.-.. 7, 1cu ars , , . ~ • m e a m ........ ""'_,,-.:.~~;... ¥. t .. ".'l~~ ~--·-i~~.:t···, .;:"'..''··"<~·~J·.- ~ .. , -;;~'G_;~:,.:~·~ :i;.Assenteci 0tea ~;i.;-iAlisfalnedi::1~-.. ~rog 
r.··--··"·····~ ...... _. ~---..... ~-~.-....... r-, ·*'ml+-".;. ..... ~ .. - f. "":(." ..... ,,;i:..~-·~'l"• l•,,,.-.\; .. / .. ·;' ·,_~,, .. ,.~·~.....; .. • •y ·~ .. •1.;.r..!!J, ff:"¥':. .. ~·~r~ ~?~ .. ~~~ ''f" 
... • • ;i ~ • ~ - • ',. • ... ~ • ... .. • .. ~ • .J' ..... - :.-4 ... ' 

Banks/ Fis 9,783 30.63% 1.52% 510% 37.24% 

Home Buyers 16,373 15.14% 1.68% 45.50% 62.33% 

FD Holders 113 0.01 % 0.00% 0.42% 0.43% 

--
Total 26,269 45.79% 3.20% 51 .02% 100.00% 

Further, Section 28(3) of the /BC stipulates that "No action shall be approved by the Coe unless 
approved by a vote of 66% of the voting shares" 

Since the members representing only 45.79% of the voting rights assented to the matter. the 
dec1s1on on the item stands Rejected. 

Individual voting 1s annexed herewith 1n following order· 

Banks and Financial Institutions 
Home Buyers 

FD Holder 

Anuj Jain 

Annexure A 
Annexure B (certificate from authorized 
re resentative 
Annexure C (certificate from authorized 
re resentat1ve 

IP Registration no. 1BBI/IPA-001/IP-P00142/2017 -18/10306 

Interim Resolution Professional - Jaypee lnfratech Ltd. 

(Jaypee lnfratech Limited is under Corporato Insolvency Resolution Process of the Insolvency and 
Bankruptcy Code 2016 Its affairs business and assets are bemg managed by tl1e Interim Resolu/101 
Proressional, Mr. Anuj ./am, appointed by the National Company Law Tribunal by order dated grh August 
2017 under the provisions of the Code road wi/11 order dated 09111 August 2018 passed by Hon'ble Supreme 
Court in Writ Petition (Civil) No. 7 44/2017) 

5 Voting result for first Coe meeting of Jaypee lnfratech Limited 



Ann exure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 4-( 
Y9.!1,ng Item No. - 1 

voting on the appointment of Mr. AnuJ Jain, Interim Resolution Professional (IRP) as a Resolution 
Professional (RP) and ratification of professional fees and IRP insurance m~~·,.-~--·:~· '; IH'~J··. ~ ··'·· ': '7~,.;....-_"J··-k~~YQtlngt~Vote'(Asse~ed~f;i~ Votlng'sti'a 

;, : L~~'lW.:~t!!C.~"-~~~: :~~~t_<?U:·~.-~tffjth'~$hirel.-:tDls'f4 o~H i:Absfaint 1Prttotdeclslo 
Axis Bank Limited 0.83% Dissented NIL 
Bank of Maharashtra 1.52% Dissented NIL 
Corooration Bank 2.68% Dissented NIL 
IDBI Bank Limited 16.50% Dissented NIL 
lrCI limited 1.07% Dissented NIL 
India Infrastructure Finance Company Limited 3.94% Dissented NIL 
Ute Insurance Corporation of India 2.88% Dissented NIL 
SRE! Eau1oment Finance Limited 0.10% Dissented NIL 
State Bank of India 2.88% Dissented NIL 
Syndicate bank 1.49% Dissented NIL 
The Jammu and Kashm ir BanK Limited 0.93% Dissented NIL 
Union Bank of India 1.27% Dissented NIL 
ICICI Bank Limited 1.2% Abstained NIL 

Total 37.24% NIL 

Voting Item No. - 2 

Voting on reimbursement/ Ratification of appointment of advisors/ consultants and expenses 
incurred on or by IRP 

Axis Bank Limited Assented 0.83% 
Bank of Maharashtra Dissented NIL 
Cor oration Bank Assented 2.68% 
IDBI Bank Limited Assented 16.50% 
IFCI Limited Assented 1.07% 
India Infrastructure Finance Com an Limited Abstained NIL 
Life Insurance Cor oration of India Assented 2.88% 
SREI E ui ment Finance Limited Assented 0.10% 
State Bank of India Assented 2.88% 
S ndicate bank Assented 1.49% 
The Jammu and Kashmir Bank Limited Assented 0.93% 
Union Bank of India Assented 1.27% 
ICICI Bank Limited Abstained NIL 

Total 30.63% 

1 Voting results for fi rst CoC meeting of Jaypee lnfratech Limited 
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Annexure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 4-7-

Voting Item No. - 3 

Voting on delegation of Authority by IRP/ RP - Section 28 item. 

bi::l_ .... .. --,·"'I .... , ... " i'H,:W,•t.-<.."<· 1tH ;.Jtt111llJl-.~"1:..1u • 1tff '" ~ -~·1,11111t a.."1 ·~ 1.~,.1,,· 
:~ • ,,,~~t,111ro•• •- •11r. 1M f: tm:o1,:.1, 11oflf-t.~·• '!!L,., .. :..,.,,., ... ,.. ,;., ,11:-"I,~ • i':'!! f,,. ..aJ•tir:.rlil,..,. ,, •• • · • ;_·. .. , !-"IC. .... \.: ... 

AXIS Bank Limited Assented 0.83% 
·-

Bank of Maharashtra Dissented NIL 
Corporation Bank Assented 2.68% 
IDBI Bank limited Assented 16.50% 
IFCI Limited Assented 1.07% 
India Infrastructure Finance Company Limited Abstained NIL 
Life Insurance Corporation of India Assented 2.88% 
SREI Equipment Finance Limited Assented 0.10% 
State Bank of India Assented 2.88% 
Syndicate bank Assented 1.49% 
The Jammu and Kashmir Bank Limited Assented 0.93% 
Union Bank of India Dissented NIL 
ICICI Bank Limited Abstained NIL 

Total 29.36% 

Voting Item No. - 4 

Voting on approval of related party transactions - Section 28 item. 

. ~ ~., : .. · :i,:·:i.,>;"t '"tl·.,\ ··· : •.:' · t· ,-!- • •· - • "·Yote ~(Assented·~, :ol~siP:ted 'l',J~~Y,oting ·share .. 
e·c;,ttmanc1a1 cred1t9r.: .. : · • :: . - ~ ·• ·,. i1: •. ,,.(·~·~-1,..{.-.Ab.1 .. t ··"'·· ar't 1 ,,.. '"-1\·!J~ ""ct' ·• •• -,· , .. ~ "-·· ., .. •.. -:.; . •. • .., ··, ~ '.- - :· : • . ·,. :.: • ,c,.g,,; .··'J same . ,..,.,. .. ;,( .4 :. 1 ~ ec1s1on . 

Axis Bank Limited Assented 0.83% 
Bank of Maharashtra Dissented NIL 
Corporation Bank Assented 2.68% 
IDBI Bank Limited Assented 16.50% 
IFCI Limited Assented 1.07% 
India Infrastructure Finance Company Limited Abstained NIL 
Life Insurance Corporation of India Assented 2.88% 
SREI Equipment Finance Limited Assented 0.10% 
State Bank of India Assented 2.88% 
Syndicate bank Assented 1.49% 
The Jammu and Kashmir Bank. Limited Assented 0.93% 
Union Bank of India Assented 1.27% 
ICICI Bank Limited Abstained NIL 

Total 30.63% 

2 Voting resu lts for first Coe meeting of Jaypee lnfratech Limited 



Dear Mr. AnuJ Jain 
Interim Resolution Professional 

Jaypee lnfratech limited 

(company under corporate insolvency resolution process) 
Sector 128, Nolda 201304 

Sub: Results off-voting done by Home Buyers of Jaypee lnfratech Limited 

Dear Sir, 

The details of Vot ing done by Home Buyers together w ith result a re as fo llows: 

ne~ult of E-voting conducted for EVSN 180912013 on CDSL 

Voting Start Date and Time : 14-09-2018 00:00 

Voting End Date and lime : 15-09-2018 12:00 

Voting Finalisation Date and Time· 15-09-2018 12·14 

Tota! Strength as per list 
made available 

Voting% 

SNo Particulars as a% of 

Nos 
Total 

Voting 

Rights of 
coc 

1 Resolution 1 28113 62.3 
2 Resolution 2 28113 62.3 
3 Resolution 3 28113 62.3 
4 Resolution 4 28113 62.3 

Resolution Number Description 

Voted in Favour Voted Against 

Voting % Voting % 
as a% of as a% of 

Total Total Nos Nos 
Voting Voting 

Rights of Rights of 
coc coc 

2473 5.6 4324 11.4 
5811 14.6 953 2.3 
6090 15.3 667 1.6 
6065 15.1 673 1.7 

Abstained 

(balancing number) 

Voting % 
as a% of 

Nos 
Total 

Voting 

Rights of 

coc 
21316 45.3 
21349 45.4 
21356 45.4 
21375 45.5 

Resolution 1 Voting on th~ apPolntment of Mr. Anuj Jain, Interim Resolution Professional (IRP) as a Resolutlon Professional (RP) 

Resolution 2 Voting on relmbur1ement/ Ratification of app01ntment of advisors/ consultants and expenses Incurred on or by IRJ>. 

Resolution 3 Voting on dcleoatlon of Authority by !RP/ RP· SeC<lon 28 Item. 

Resolut,oo 4 Voting on approval of related party trans•ctlons • Section 28 Item. 

J<indly also note t hat I received large complains - more t han 1000 during the t ime voting lines were 

opened through phone calls, emails, Text Messages and watsup on my mail ID - kuverma@gmall.corn 

and my phone number +91 98360 77900 that Home Buyers did not get the Voter User ID · and 

Password. There was also minor incidence report of techn ical glitches like Home Buyer unable to vote 

after log in as the re is no EVSN to vote~ ~~-

Scanned with CamScanner 



4-q 
It can be a major reason for very low voting percentage of less than 25% f h 

b f h 
O O ome buyers (Count of 

'lUm ers o ome buyers and not voting percentage). Only 6798 H s . 
. ome uyers exercised voting a~ 

against attempt made by us to get voting done by 28113 Home Buyers. 
Based on strong feedback received, I request that 

1, Public Announcement to be made for Home Buyers to update phone b d -
. . . num er an email !l) for 

proper communicat ,on in future. 

2. Call centres to be activated at the earliest for queries of Home Buyers 
3.. PolJI~g agents. to be hired - One each for say every 500 Home Buyer so that all assistance be 

provided - For making them understand the agenda and mode of voting 

4. COC agenda & minutes to be t ranslated in Hindi also as certain home buyers told that they 
are not comfortable with .English. 

S. HB should be able to log in through a web portal and should be able to generate voter ID 
password on their own over mobile phone connected with the home buyer which ,s dulv 

updated by Home Buyer in case it is not received and delivered in SPAM . 

Conclusion 
Based on oral feedbacks received from many home buyers w ho could not vote. I would recommend 

to do a re-voting only for Home Buyers class of creditors after proper updating of records of Home 
Buyers and effective electronic communication mechanism between the authorised representative 

and the Home Buyers so that large complain of non-receipt of voting ID and password is addressed. 

Based on my experience during present round of voting by Home Buyers, I think present electronic 

means of communication of sending push mails from CDSL/service provider for voting is not fully 

effective and/or sufficient for communication with 28113 Home Buyers. It will have effect on all future 

voting as well on all agenda item which requires voting under Insolvency and Bankruptcy Code 2016. 

It may take some time, however objective of inclusion and participation of Creditors in a dass under 

Insolvency and Bankruptcy Code 2016 should be achieved. 

Please let me know in case any clarification is required. 

Kind regards, ~~ · 
~ 

Kuldeep Verma 
Authorised Representative - Home Buyers of Jaypee lnfratech Limited 

Regn No: IBBI/IPA-001/IP-P00014/2016-2017 /10038 

E- kuverma@gmail.com/ Phone - 98360 77900 
Add: # 3 Jagabandhu Modak Road, 4th Floor, Shovabazaar, Kolkata 7oooos 
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E-Voting Results In reseect of Meeting of Committee of Creditors with res12ect to FD Holders of Mls Jay11ee Limited {Under Cor~orat e insolvencx Resolut iQn eroces.1)_ 

Date: September 15, 2018 

Sr. No Resolution 

Appointment of Mr. Anuf Jain a5 a Resolution Professional or to replace 

l t he IRP with another RP and ratification professional Fees and 

extension of IRP Insurance 

z Reimbursement /Ratification of appointment of advisors / consultants 

and expenses incurred by the IRP 

3 Delegat ion of authority by IRP/RP (Section 21! Item) 

4 Approval of Related party Transactions (Section 28 i tem) 

Thanks and Regards 

& 
Anju Agarwal 
Authorised Representatrive of FD Holdel'li 

For Jaypee lnfratech Ltd 

1881 reg No. : 18BI/IPA-001/IP-P00106/2017-18/10213 

Favour 

Voting In 
\toting in % 

Numbers 

82 1.45 

87 1.53 

90 1.59 

86 1.52 

Against Abstained 
1 Total No of Vot es 

Voting I~ Voting I~ 
Voting in % Voting In% ! Cl!Sl 

Numbers Numbers 

23 0.41 
: 

5566 00 98.17 lOS 

16 0.28 5567 98.18 103 

13 0.23 5567 98.18 103 

16 0.28 5568 98.20 '102 

Tota• No, f O I 

I Holders 

5670 

5 670 

5 670 

5670 

m 
a 



E-Voting Results in respect of Meeting of Committee of Creditors with respect to FD Holders of M/s Jaypee limited (Unde r Corporate Insolvency Reso lutio n P rocessl 

Date: September 15, 2018 

Sr. No Resolution 

Appointment of Mr. AnuJ Jain as a Resolution 

1 
Professional or to replace the IRP with another RP and 

ratification professional fees and extension of IRP 

Insurance 

2 
Reimbursement /Ratification of appointment of 

advisors /consultants and expenses Incurred by the IRP 

3 Delegation of authority by IRP/RP (Section 28 item) 

4 
Approval of Re lated party Transactions (Section 28 
Item ) 

Thanks and Rega rds 

& 
Anju Agarwal 

Authorised Representatrive of FD Holders 
For Jaypee lnfratech Ltd 

IS BI reg No. : 1BBI/IPA-001/IP-P00106/2017-18/10213 

favour l\gainst Abstained 

Voting In % out of Voti11g fn % out of Voting in % out of 
Amoum of claim Amount ot dalm Amount of claim 

total Rs 26,269 er total Rs. 26.269 er total Rs 26,269 er 

3.33 O.OB 0.43 0.002 109.'12 0 .4] 

3.39 0.013 0.31 0.001 109.48 0 417 

3.47 0.013 0.23 0.001 109.48 0 .417 

3.26 0 .012 0 .24 0.001 109.68 0."118 

I 

I Rs In Cr, 

T,.,, dalm of <o 1 
Holders 

I 

113.18 

113.18 

113.18 

113.18 

~ -



Voting Results for the Second Meeting of the Committee of Creditors (CoC1 
of Jaypee lnfratech Limited held on 17th Oct 2018 

Venue: Pullman & Novotel Hotel, Aerocity /GI, New Delhi - 110 037 

Determination of Votmg Place and Mode 

It was unanimously concluded dunng the Second CoC meeting that voting under regulation 25(5} of Insolvency 
and Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) Regulations 2016 

("CIRP") will take place via electronic means and the voting portal. 

Voting Results 

The agenda items and the voting matters, including the matters enumerated in Section 22(2) and Section 28(1 ) 
of the Insolvency and Bankruptcy Code, 2016 (JBC) and Regulation 36A (1) of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016 which requires the 
approval of committee of the creditors, was circulated earlier and all the voting members confirmed the receipt 
of notice and agenda items within the prescribed time. The IRP had deta iled discussion on the voting items with 
the CoC before the commencement of the vote. 

fhe results of the voting 1s as follows: 

- Hn~~:~-.t·:.; .. ,_ -_< ··~-!r-:• -,. ,: .. i •••. ,., •• _:.~--.:.::.-~~,;.-~.,vot1ng<Wh'Voting f(~;,,.f·'·~:·: .. -.]!f -
t-' r- '.:./-.... . . , - • · ~ ,;;.Y<>tlng \tern,·:,... . : ·• . J, (;X;:~15··-. · 1 . a~:.~A 'hi · l · ,_.Decision ~nnexure em i. e,., . . . . , . ,~ •. . •. , . . - , ......... - ·'r ••.. _,. .. reqy re ..... .:. C eVQ .. ,. .. , . .,., ..• ..-,~ ... _ 

1 
Appointment of Mr. Vijaykumar V. Iyer as the 66% 572% 

Reiected 
Resolution Professional 

Annexure I 

" 
Appointment of Deloitte Touche Tohmatsu India LLP 66% 57.3% ... 
("DTTILLP") to assist the Resolution Professional 

Rejected Annexure 2 
·-

3 Approval of fee of the Resolution Professional 66% 54 9% 
ReJected Annexure :_'I 

-· 
Approval of related party transactions - Section 28 66% 37.8% 

'I 
item. 

Rejected Annexure 4 

5 
Acceptance of resignation of 7 Independent Directors 66% 28.6% 

Rejected 
- Section 28 item 

Annexure 5 

6 
Approval of Form G (Invitation for expression of 51 % 53.3% 

I __ interest) Passed Annexure 6 1 

As per Regulation 16A(9) of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for 
Corporate Persons) Regulations, 20 16, the voting on the above mentioned Voting items were earned out bv 
Authorized Representatives of class of creditors i.e. Home Buyers and FD Holders to obtain prior voting 
instructions from 14 October, 2018 at 1500 hours till 16 October, 2018 at 1500 hours. For those who did not vote 
at CoC. thee-voting was conducted as per Regulation 25 (5) of said IBBI Regulations from 19 October 2018 at 

1 Voting result for second CoC meeting of Jaypee lnfratech Limited 

' I 



1700 hours till 22 October 2018 at 1200 hours after duly circulating the minutes of meeting 24 hours prior to the 
start of voting 

Thee-voting was conducted through Central Depository Services (India) Limited on portal ·,, , , , , 
for Banks and Financial institutions and th rough Authorized Representatives on newly developed web oortal 

. 1:, 1_·-::,,, 1;.-a t·:~1:1•] ! ·1 for class of cred itors Le_ Home buyers & FD holders. 

Anuj Jain 

IP Reg1strat1on no. 1881/IPA-001/IP-P00142/20 17-18/10306 

Interim Resolution Professional - Jaypee lnfratech ltd. 

(,Ja vpee lnfratech Limited is under Corporate Insolvency Resolution Process of the Insolvency and Bankruptcy Code 2016 
Its affatrs, business and assets are being managed by the Interim Resolution Professional, Mr. Anuj Jain. appointed by the 
National Company Law Tribunal by order dated 91

" August, 2017 under the provisions of the Code read with order dated 
ogth August 2018 passed by Hon'ble Supreme Cowt in Writ Petition (Civi() No. 744/2017) 

Voting result for second Coe meeting of Jaypee lnfratech Limited 



Annexure - 1 5 4-

Voting item 1 

Appointment of Mr. Vijaykumar V . Iyer as the Resolution Professional to replace Interim Resolution 
Professional Mr Anuj Jain. for the corporate insolvency resolution process of the Corporate Debtor 

Description: Appointment of Mr. Vijaykumar V. Iyer as the Resolution Professional to replace Interim 
Resolution Professional Mr. AnuJ Jain, for the corporate insolvency resolution process of the Corporate Debto1 
and authorize IDBI Bank (applicant bank), to communicate to the Hon'ble National Company Law Tribunal. 
Allahabad Bench (Adjudicating Authority), the decision of appointment of Mr. V ijaykumar V. Iyer as the 
Resolution Professional ot the Corporate Debtor, as per the requirements of the Insolvency and Bankruptcv 
Code. 2016 read with the rules and regulations framed there under. 

Section 22(2} of the IBC. stipulates that "the CoC, may, in the first meeting, by a ma1onty vote of 66% of the 

votmg share of the financial creditors. either resolve to appoint the !RP as a RP or to replace the /RP by anot11e, 
RP' 

Voting results 

Home Buyers 13,660 15.53% 1.54% 

FD Holders 19 0.01 % 0.00% 0.08% 0 .1% 

Total 23,462 57.24% 1.54% 41 .23% 100% 

Smee the members representing only 57.24% of the voting rights assented to the matter. the dec1~ion on the 
1tern stands Rejected. 

lnd1v1dual voting is annexed herewith in following order: 

IPlasS:of ·creditor ' .. 
~ ~ ... , , .~AnnexUre). :1: ~~; .... ~.~~~ ~; ...... _.. · r..~~~·. ;: ·. · _ ,;.; ~ ·~_,, .t.:~ -_; ,·, t t . . ;,. __ 

Banks and Financial Institutions Annexure A 
Home Buyers Annexure B (certificate from authorized 

representative) 
FD Holder Annexure C (certificate from authorized 

representative) 

3 Voting result for second CoC meeting of Jaypee lnfratech Limited 



Annexure- 2 

Voting item 2 

Appointment of Deloitte Touche Tohmatsu India LLP ("OTTILLP") to assist the Resolution Professional in 
connection with the corporate insolvency resolution process of the Corporate Debtor 

Since this voting item is associated with appointment of Resolution Professional , this is a 66% voting item undP.r 
Section 22 (2) of the !BC 

Votmg results 

),\,,,;.;. ·; ... · . .... ~'.:.~t'f' -~: ·.1: .);; .. : .. ~·~.~~- ... ~' ... > ,,, .... ...,,-,."~ ....... ,,~.,--}" ... .. ,;1 ,,· " . , " 1,..,,,u~.:c., ;,, .. ~,r..:. '""~~:~~ffl01ue"iV.oii1ig,'I;>-
articulars ··' :1·:' ClaimAdmltte.d < ,,'...~:.·~J· :.:.:-t, ~1~·r.::-?.~-.,.,''i,l;~:.:1 ·"'.!:-;~~~ 

··-·:-f.._, .. t~· .· ~ . .. ·-r. '-"-4>; ;~ ... ~ ........ i-~ .. ,~ .... "~t~.:·.:;-~-f°:'~~ i·...,-.:~;.-,~~ J.•-·"' 
:. 1~--~ . · · : ;- : .-~. . · · - .;: . · . Assented. ~~i.:,Dissented :;'. :· ·~ :~bstained • .:.,~f.-i}~Jotal 9. 

~· - f~ •' •, • .• r-!;. • • ,t-..' 't' r •• '•• ,"".t~j4t~....;,1• i~"-~~,. •1 !)~h .......... -: • ;. .. 'If"-.,~! '-!t ~.f 

+-t-f...., .• · · ~ -. , · · .. · .. , ·. . ·. ::- ~. ·. - 'I' ;;·. 1,n1",'ll'W'.J1-~f .. ~,.,.. f ~, .. •:i.,ii,-:3, .... .),...a,. ..... N:fv;,!'-.. 

Banks/ Fis 9,783 41 .70% 0.00% 0.00% 41.7% , 

Home 6uyers 13,660 15.64% 1 44% 41 .15% 58.2% 1 
I 

FO Holder$ 19 0 .01 % 0 .00% 0.08% 0.1% 

Total 23,462 57.35% 1.44% 41.23% 100% I 

Since the members representing only 57.35% of the voting rights assented to the matter. the decision on the 

item stands Rejected. 

Individual voting is annexed herewith in following order: 

I Class· of creditor · .. ' . - .. ... Annexure . ·:· ·_.-·;~ ,~·:· . .. ·· .. .:.~;..;'.. ...;•..; __ :.t~~ 
Banks and Financial Institutions Annexure A 
Home Buyers Annexure B (certificate from authorized ·-

representative) 
FD Holder Annexure C (certificate from authonzed 

representative) 

4 Voting result for second Coe meeting of Jaypee lnfratech limited 



Annexure - 3 56 
Voting item 3 

Proposed fee of Resolution Professional 

Approval ot fee of the Resolution Professional, (who will be assisted by DTTILLP) at INR 45.00 lakhs per month 
plus OPE and GST, as a part of the insolvency resolution process costs to be paid out of the cash flows ot the 

Corporate Debtor to the extent possible. 

Since this voting item is associated with appointment of Resolution Professional. this is a 66% voting 1tern under 
Section 22 (2) of the me 

Voting Result 

Banks/ Fls 9,783 41 .70% 0.00% 0.00% 41 .7% 

Home Buyers. 13.660 13.24% 3.30% 41 67% 58.2% 

FD Holder~ 19 0.00% 0.00% 0.08% 0.1 % 

Total 23,462 54.94% 3.30% 41.75% 100% 

Since the members representing only 54.94% of the voting rights assented to the matter. the decision on the 
item stands Rejected. 

Individual voting 1s annexed herewith in following order: 

Banks and Financial Institutions 
Home Buyers 

FD Holder 

Annexure A 
Annexure B (certificate from authorized 
re resentative 
Annexure C (certificate from authorized 
re resemative 

5 Voting result for second CoC meeting of Jaypee lnfratech Limited 



Annexure - 4 

Voting item 4 

Approval of related party transactions - Section 28 item 

Section 28(1 )(f) stipulates that "Notwithstanding anything contained in any other law for the time 
being in force. the resolution professional, during the corporate insolvency resolution process. 
shall not take any of the following actions without the prior approval of the committee of creditors 
namely: - undertake .any related party transaction". 

Further, Section 28(3) of the /BC stipulates that "No action under Section 28 (1) shall be approved 
by the Coe unless approved by a vote of 66% of the voting shares" 

Voting Result 1·. ···,, .. " ' . . . . ' . . ·. ;\\I!··· ·1 - ' '',{ ... . ... , --~· i"1,•"' ~ :.:.."'=;.~'-!···· - , .. ·· ··· '."'·- ,,,, .. "'·~-r .. , , Vaue(Votmg o) •.:: .. -.- :.':.:-.~-- ~ 
• :i ~ ' ~ • - ; r ~~ '*. - • • • t.. ' ~ '' _l • • r ~· •• ~ -~ 71 '"·~a..;-, ' _:..... : ... ' • ~ "l"' "'• 

Particulars .· .. ; . ;,H ~dll'!1tted ClallJl . ; ..-. . - ,,_ ·.,. l !' -t.:: ! ... ~ ::: .. ~.::_,.:-,.; ,,. , ~ .. .:;. · . . . . ... · :::~ .. 
~!.~'. -r :.',.:~;_; .·.·:~::·/··, -~: · ·

1
; Asse!'Jf~t! !:''\Dlsserite~~~·-~~·~tis,ta}~ed ;: .: _J~fal,'~ t:i! a :.i '• I •, v-=- 1,• .. ~_.t..•• ;•• • 1• ~i,~ 4•• • • •.,,,~~)__.-~•-tr~•-.. •._;~~¥.-.,..••)•• .e,h,JiP,fic•Jsi"t - \. ·~··:_.)1~~ 

• ....... .,.._.,._ ... .,_~., •• ~.¥ -6•··•~ ..... ~T.- .. ~-" • ,:,,~,'Cl.)9r (.\,,... , .,._._ :;•-4Au,.•.r .-. 

Banks/ Fis 9,783 34.06% 7.64% 0.00% 41.7% 

Home Buyers 13.660 3.69% 12.90% 41 .62% 58.2% 

FD Holders 19 0.01% 0.00% 0.08% 0.1% 

Total 23,462 37.76% 20.54% 41.70% 100% 

Since the members representing only 37.76% of the voting rights assented to the matter, the 
decis ion on the item stands Rejected. 

Individual voting is annexed herewith in following order: 

!Classot ·credltor .:;,., ·,.:.· .. ···. · .. .;..:~.··.,,, : : '. · ... Annexure~;-i I' ;J .:~· :~. ', ~r :f~.- · . .> .~~: Ft-~=,·t~~~ 
Banks and Financial Institutions Annexure A 
Home Buyers Annexure B. (certificate from authorized 

representative) 
FD Holder Annexure C (certificate from authorized 

representative) 

6 Voting result for second Coe meet ing of Jaypee lnfratech Limited 



Annexure- 5 

Voting item 

Acceptance of resignation of seven directors (Section 28 item} 

Section 28(1 )U) stipulates that "Notwithstanding anything contained in any other law for the timo 
being in force. the resolution professional, during the corporate insolvency resolution process. 
shall not take any of the following actions without the prior approval of the committee of creditors. 
namely - make any change in the management of the corporate debtor or its subsidiary" 

Further. Section 28(3) of the /BC stipulates that "No action under Section 28 (1) shall be approved 
by the CoC unless approved by a vote of 66% of the voting shares" 

Voting Result 

,, .... ~•,· · ·' '·• .. · · ·· ,,. ·' ... · ' .. "·c>¥,'!,1<"~"''Val·li~ V0tlii!J'.~ ~."-•·>- ''D .._ • • • , t, # , • • l. ~ f , I, '. ....... • • • • '?. \,t 1 •• ~ I ~ M' , • ~ l O .. , '"'• ~ • , • _ ,.,,-

Particulars .., :: ; .. ; Admitted' Claim ·• ·.' i:;~~.°'--' ~. ·--=!~~~!l.:'I5.=t:·~~°1{l.t:lL~.1;: . :~, ~; 
•:-1., . • · .• ~- 1r- -.. , ... •· · · · - · ~ ~-· r~····t A. - ~ ·cd--~~o~ ·-l (i~"".' .... ·fAb"sf ··--d'J····r r-rtl .•. · , •. .. ,;· . . • · . . , ... ,. · ssen e .,. r.· sen e •, ... s aine · , , . o a 

_ .: • , : / - , ~ . : !.( .;. : : _ ... =: . · :~ ~·-_; · :~· : ::1, :'.' ¥:Ji~1~ ,;;~~-?;f;{:iit. .. il.-! ·;.. ~ · ;·: >·~i:~ Wi~ 
Bimks/ Fis 9,783 26.14% 15.56% 0 00% ~1 .7% 

Horne Buyers 13.660 2.43% 14.49% 41 .30% 58.2% 

FD Holders 19 0.01% 0.00% 0.08% '0.1% 

-- Total 23,462 28.58% 30.05% 41 .38% 100% 

Since the members representing only 28.58% of the voting rights assented to the matter. the 
decision on the item stands Rejected. 

Individual voting is annexed herewith in following order: 

1Class of creditor'· .. · · • I , . · .... ,. ,t-AnneXure'.--:• _:IV;-1..-:.1-'" ~· ~ \ .. ='~!."·~~-~ · ··~ -~~ ~::,,-:,:m ·, ' - .. ,. ~ 

Banks and Financial Institutions Annexure A 
Home Buyers Annexure B (certificate from authorized 

representative) 
FD Holder Annexure C (certificate from authorized 

re oresentative) 

7 Voting result for second Coe meeting of Jaypee Infra tech Limited 



Annexure - 6 

Voting item 

Approval of Form G (Invitation for expression of interest) 

59 

As per Regulation 36A(1 ) of the Insolvency and Bankruptcy Board of India (Insolvency Resolution 
P,ocess for Corporate Persons) Regulations, 2016 The resolution professional shall publish brief 
particular s of the invitation in Form G of the Schedule 

Further Section 21 (8) of the /BC stipulates that "Save as otherwise provided m the code. all dec1s1on 
of/he CoC shall be tal<en by a vote of not less than 51% of the voting share of the financial creditors· 

Voting Result 

Home Buyers 13.660 15.95% 0.90% 41 .36% 58.2% 

FD Holders 19 0.01% 0.00% 0.08% 0.1 % 

Total 23.462 53.25% 5.31 % 41.44% 100% 

Since the members representing 53.25% of the voting rights assented to the matter, the decision 
on the item stands Passed . 

lnd1v1dual voting is annexed herewith in following order: 

8 

Banks and Financial Institutions 
Home Buyers 

FD Holder 

Annexure A 
Annexure B (certificate from authoriz.ed 
re resentative 
Annexure C (certificate from authorized 
re resentative) 

Voting result for second Coe meeting of Jaypee lnfratech limit ed 



Annexure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 

Voting Item No. - 1 

Appointment o f Mr. ViJaykumar V. Iyer as the Resolution Professional to replace Interim Resolution 
Professional Mr AnuJ Jain, for the corporate insolvency resolution process of the Corporate Debtor, · 
and authorize IDBI Bank (applicant bank), to communicate to the Hon'ble National Company ~aw · · 
Tribunal , A llahabad Bench (Adjudicating Authority}, the decision of appointment of Mr. V ijaykumar 
V Iyer as the Resolution Professional of the Corporate Debtor, as per the requirements of the 
Insolvency and Bankruptcy Code, 2016 read with the rules and regu lations framed there under 

•, 
, ,.,. 111 1 t I -. '\Y-0.~~~ ... "".... ,.r, r/J .. ~l!!1 -~ ~~ii.©~~m? ~:mr. •- 111,..,-,., ,1 ,.nf{Jh'l ,, .. 0:11,rar, n h •1n ;-~ML..~·•111 

IDBI Bank Limited 18.47% Assented 18.47~ 

India Infrastructure Finance Company Limited 4.41% Assented 4.41% 

Life Insurance Corporation of India 3.23% Assented 3.23% 

State Bank of India 3.22% Assented 3.22% 

Corporation Bank 3.00% Assented 3.00% 

Bank of Maharashtra 1.70% Assented 1.70% 

Syndicate bank 1.66% Assented 1.66% 

Union Bank of India 1.43% Assented VB% 
ICICI Bank Limited 1.30% Assented 1.30% 

IFCI Limited 1.20% Assented 1.20% 

The Jammu and Kashmir Bank Limited 1.04% Assented 1.04% 
Axis Bank L1m1ted 0.93% Assented 0.93% 
SREI Equipment Finance Limited 0.12% Assented 0.12% 

Total 41.70% 41 .70% 

Voting Item No . - 2 

Appointment of Deloitte Touche 1 ohmatsu India LLP ("OTTILLP") lo assist the Resolution 
Professional in connection wi th the corporate insolvency resolution process of the Corporate 

Debtor. 

- .. I ,,.,,1,-u.i,_1..."i...~:l 1,-,.,n ~'m@.if.J~ ~/01~lcmffitw 1,J2 
; V.l•l UJIH .. - :II JL"i...-t · IIH•Tt'U[ /,'ll ,1.. .. u,1 m • 11\ . I ~'C.."-1.t'J.; f i{;l l(t l M t ·1-..::, l] l] 

IDBI Bank limited 18.47% Assented 18.47% 
India Infrastructure Finance Company Limited 4.41% Assented 4.41% 
Life Insurance Corporation of India 3.23% Assented 3.23% 
State Bank of India 3.22% Assented 3.22% 
Corporation Bank 3.00% Assented 3.00% 
Bank of Maharashtra 1.70% Assented 1.70% 
Syndicate bank 1.66% Assented 1.66% 
Union Bank of India 1.43% Assented 1.43% 

ICICI Bank Limited 1.30% Assented 1.30% 
IFCI Limited 1.20% Assented 1.20% 
The Jammu and Kashmir Bank Limited 1.04% Assented 1.04% 

1 Voting results for second Coe meeting of Jaypee lnfratech Limited 
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Annexure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 

Axi~ Bank Limited 0.93% Assented 

SR EI Equipment F 1_n....:an_c....:.e....:L..:..1_m_1t:..:.e..:..d _ ___ --t----,O-c.---:1::c:2°c;;:%:---+---- A- s_s_e_n_te_d _ _ _ +-_-;-;:-=:=----; 
Total 41.70% 41.70% 

Voting Item No. - 3 

Approval of fee of the Resolution Professiona l, (who w ill be assisted by DTT ILLP) at INR 45 00 
lakhs per month, plus OPE, and GST, as a part of the insolvency resolution process costs to be 
paid out of the cash flows o f the Corporate Debtor to the extent possible . 

I ;~ @'f:lfl(©? = ~C:J(11·=NO II . ~~11:f..m, 
llli11Tt:l • : f ii",= ~m rc:r. llJ].'J°';-d'P."1ti'(:Yol\ •fr.J?(f~::i•h., •IH 

IDBI Bank limited 18.47% Assented 18.47% 

India l!:'frastructure Finance Company Limited 4.41% Assented 4.41% 

Life Insurance Corporation of India 3.23% Assented 3.23% 

State Bank of India 3.22% Assented 3.22% 

Corporat ion Bank 3.00% Assented 3.00% 

Bank of M aharashtra 1.70% Assented 1.70% 
Syndicate bank 1.66% Assented 1.66% 
Union Bank of India 1.43% Assented 1.43% 
ICICI Bank Limited 1.30% Assented 1.30% 
IFCI Lim ited 1.20% Assented 1.20% 
The Jammu and Kash mir Bank Limited 1.04% Assented 1.04% 
Axis Bank limited 0.93% Assented 0.93% -
SREI Equipment Finance L11n1ted 0.12% Assented 0.12% 

Tota l 41.70% 41.70% 

Voting Item No. - 4 

Approval o f related party t ransactions - Section 28 item 

- ~Tu1~_i~ ~~ ,ef;.:.r, ·= ~ - ~M ~ ~·H-l.;JJW!F[f : 
.. . .. i~. . f tl1..'-'T"1,Hal't~ tL~ o<TiiT:Til\ 1 w1;t, l :I ti ~ltill'l 

IDBI Bank Limited 18.47% Assented 18.47% 
India Infrastructu re Finance Company Limited 4.41% Dissented NIL 

Life Insurance Corporation of India 3.23% Assented 3.23% 
St ate Bank of India 3.22% Dissent ed NIL --
Corporat ion Bank 3.00% Assented 3.00% 
Bank of Maharashtra 1.70% Assented 1.70% 
Syndicate bank 1.66% Assented 1.66% 
Union Bank of India 1.43% Assented 1.43% 
ICICI Bank Limited 1.30% Assented 1.30% 
IFCI Lim ited 1.20% Assent ed 1.20% 
The Jammu and Kashmir Bank Limited 1.04% Assented 1.04% 
Axis Bank Limited 0.93% Assented 0.93% -

2 Vot ing results for second Coe meeting of Jaypee lnfratech Limited 



Annexure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 

SREI Equipment Finance Limited 

Total 

Voting Item No. - 5 

Acceptance of res1gnat1on of 7 Independent Directors - Section 28 item. 

~-
'l.'lt r !..J./flu . ...i:....r=.1 l=:T:Ltf 

~~ = t l 
- ·- ~.;.-. -.. = 
J 1 H...: ... ,1,, c:J•"'' ,., ~ ... ," ,, 1.r:;i, I\ 

IDBI Bank Limited 18.47% Assented 

India Infrastructure Finance Company Limited 4.41% Dissented 

Life Insurance Corporation of India 3.23% Dissented 

Stat e Bank of India 3.22% Dissented 
--

Corporation Bank 3.00% Dissented 

Bank of Maharashtra 1.70% Dissented 

Syndicate bank 1.66% Assented 

Union Bank of India 1.43% Assented 

ICICI Bank Limited 1.30% Assented 

IFCI Limited 1.20% Assented 

The Jammu and Kashmi r Bank Limited 1.04% Assented 

Axis Bank Limited 0.93% Assented 
SREI Equipment Finance Limited 0.12% Assented 

Total 41.70% 

Votmg Item No. - 6 

Approval of Form G (Invitation for expression of interest) 

rot,, , .~~ - ,~· 

~ I 1•r.r=1 ... ,..-....,,,,~ 
.. . . I l1u::r-r,'r.1r-T,n{ l.\i1i...o,:11,1· ,'l'I. 

IDBI Bank limited 18.47% Assented 
India Infrastructure Finance Company Limited 4.41% Dissented 

Life ln!.urance Corporation of India 3.23% Assented 

Stat e Bank of India 3.22% Assented -
Corporation Bank 3.00% Assented 

Bank of Maharashtra 1.70% Assented 

Syn dicate bank 1.66% Assented 
Union Bank of India 1.43% Assented 
ICICI Bank Limited 1.30% Assented 
IFCI Limited 1.20% Assented 
The Jarnmu and l<ashm1r Bani< Limited 1.04% Assented 
Axis Bank Limited 0.93% Assented 

SREI Equipment Finance L1m1ted 0.12% Assented 
Total 41.70% 

3 Voting results for second CoC meeting of Jaypce lnfrat cch Limited 

\':~ LI.! lE-."llhWl 
rr.n~·':'.;oi-~,m111 

18.47% 
NIL 

NIL 

NIL 
NIL 

NIL 

1.66% 

1.43% 
1.30% 

1.20% 

1.04% 

0.93% 

0.12% 
26.14% 

-~,"@0filr@ 
1 ,10101>. ,111 

18.47% 
NIL 

3.23% 

3.22% 

3.00% 

1.70% 

1.66% -
1.43% 

1.30% 
1.20% 
1.04% 

0.93% 

0.12% 
37.29% 



faypcc In frastructure Umlled 

Voting flc,ula for / /ome Ouyer, for agenda items for 2nd meeting of COC held on 17th October 7018 

v~, 
Yes (%) 

No 
No (%J 

Abstain Abstain Total 
Total(%) Resolution Agenda 

(Count) !Count) (Count ) (%) (Count) 

Pr ior lnstruct1on5 3059 9.ZS 323 0.75 29 0.06 3411 t0 .06 

Appointment of Mr 
Votinc post COC 

RI Vljaykuour V Iyer ;u the 
{Excluding HB who cast vote 

Resolution Professional 
while giving Prior 

1129 6.18 3()11 0.78 24 0.06 2457 7.12 

Instructions, 

Tocal 5188 15.53 627 1.53 53 0.12 5868 17.18 

Prior Instructions 3072 9.18 309 0.72 .lO 0.06 3411 10.06 
Appolncmcnl o f Oclo ,uo 

R2 Touc.ht"> Tohmatsu India llP 

("DTIILlP") to assist the 
Vottng post COC 

Resolution Profess,onJI 
(hcludine: HO who cast vote 

2152 6.35 202 0.71 23 0.05 1457 7.12 while gMng Prior 
losttuctiond 

Total 5224 lS.63 591 1.44 53 0.11 5868 17.18 

Prior Instructions 2520 7.71 749 1.95 142 OAO 3411 10.06 

Approv;lf of fee or th~ 
Votine past COC 

fl3 (E1i1cluding HO who ( U 1 ¥ote 
Resolu,ion Professional 1837 5.53 5 19 l .35 101 0.25 2•57 7.12 while caving Prior 

lns.truct,onO 

Tot.al 4357 H.14 1268 3.30 243 O.G4 58G8 17.In 

Prior Instructions 717 Z.17 2564 7.54 130 O.JS 3411 10.06 

Approvill of rdc1tcd pany 
Votinc po,;;t COC 

R4 trnnsactions - Section 28 

item. (Excluding HB who ca~t vote 
573 1.51 1792 S.36 92 O.Z4 2457 while giving Prior 1.ll 

Instructions ) 

Tot•! 1290 3.69 4356 12.90 222 0 .59 5868 17.18 

Pnor lnstructioni 519 1.60 2834 8.31 58 0.14 3411 10.06 
A,c;:cpUmcc o l reS>1gnJt10n of 

Voting post COC RS 7 lndepcndcnt OireLtors -

Section 28 Item 
(E,ciuding HB who cast vote 

327 0.81 2079 6.17 51 0.13 2457 7.1 2 . while giving Prior 
Instructions) 

Tobi 846 2.42 4913 H ,48 109 0.27 5868 17. lU 

Prior 1nstruct10n\ 3 16~ 9.48 179 0.40 66 0.18 3410 10.06 
Approval of rorm G 

R6 (lnvl1a1mn ror c>cprernon of Voting post COC 

lntere\t) (fa:cludina HS who cast vote 
2209 6.41 187 0.50 60 0.15 2456 7.12 while giving Prior 

Instructions I 

Tot., ! 5374 15.95 3GG 0.90 126 0.33 50GG 17.18 

~ ~ 
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3 & 9 Appo'nlmoot of Mr lftjcy':uma( V !~as 0.00351. O.CO:l5% O.OIXXll> 

17 & 23 ttie Reso'ul:On "rofessional 0.0030% 0.0002% o.oocor, 

~ 
18 &24 

~ 
19 & 25 

~ 
20 &26 

~ 

!~;li~7d'fr~: ~~~~-f¢~~~~/:;:~ . .t~4f4~:~~n:(J~65%~~~:z~:~-=-·2tt.]_ . ...-_~F::~~-rt-010DQT-%t:~.~~~~~!/.~~~~~~~~~l~o';p'O_t(~:S_4,,_~~~~::,~~?~ 
,;pporitmem of Del:iifteTooclle 

Tor.-matsu India LLP ('OTTIUP') to 
as.sis! the Re,;cioS<in Pro'esspnel 

0.0035%! 0.0002% I o.oooi;I 
0.0001% 0 0031~! l o.oo:ior,/ 

!~~!,~;~~~~!I-~"!.*lo.tat,~~£:-~~:;}~~tlli~%2~;.-£;UQOfil:~~!t~;:~~-~:~~fl.~:::;:.ztl"~~r.:q:c~3%_;~!~ .. ; · .. S#jr:JK±il~~?~l~o;QoQ~~-i~-:."· 
App~valof r.ae oft/le Re50IJion 

Profusoonaf 

0.0022%1 

0.00031, 

?--1~1Ii 
I I 0.0016~/ I I 0.0002:1 

0.0000\ . 0.(XJ28J 
. )}f:s-t~~>J,c~~&1~l ... ~.~~~'"?; .. Q.1:,}.:~ .. ~e.¥i~~,:.:o:oosoh. -~~ ;.}:~k~.~;~~:~:~:. ;:;\1:00:isck~J11t~_··~t~ $,.gf:~~ ... .;:r-~~,:~-.;;W~_o,~~~ --2./ .. :--~~~~-' 
Ap:iro·,al ot related par.y lnnsaciions - 0.0033r,I 0.0003% 

S!Ction 2Hem o.oo24~ 0.0005% 

,, ~:~ ili!@c-~ ~ ~;;~~~:-;~,;f ~~t~~;;;~Y..f~-~,_o.;iq~~~-~:~:ns:~-~::i£:l £?:.~i:fi°it?~~:~~~~ ~'111-£2?~~~~ ~~:~}~:u~::r-;::;t>~o ~ ,; ;;:t.;; tif.i~g 
0.0034'~,, 1 O.OC'.14\o[ o.o:mr, 

Acreptarceotres~nalionof 7 l / -, I 00001%1 21 & 27 I in<lependenl DRCM-Section 2Hem . 0.00:?1_'.;,I I I 0.0010':'. 
$fil~~~~~t~~t.J~kt..:.~~ ;: . ~ :·;-:;~,~-t'!~~~~.O(fo·ss~:1~-~ ... ~~~-~t,-.; r~i:-t:t~~~r1f:·;~Jf.OoTh%':~,.~~~~-~. ktA-1f~~-r .-:?-·~0:00:~·~;~:-;~?~e~~ 

~ 
29 &28 

Approval or Form G (inv,:afion fl)! 
express'oa of interesQ 

o.003s;o.;,J 

0.0J301.l 

0.0001 ·~ O.C003•J 
1 o.~J 0.00!)21. 

~~iffiif:~]1{~~~::;$}£~~.t{~~~ft:It~®"~s¥::.~~'"t{l:~ ;c~~ti'~~Jl~: .. ;1x~~~~~-t~Z~~~1~.~,t:~ tHi-. 

~ 
Anju Agarwal 
(Insolvency Prcfesslonafl 
Reg. No.: 18Bl/1PA-001/~·P00106/20l7·201S/ 10213 
E-mail Id : anju@lnso!vencym vl~es.ln 
Ph. No. :Oll-41723055/S7 
Address:73,Nat~r.1IFm_l.ijp~tr~r-1v, Net11>e1hl·l10024 
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Voting Results for the Sixth Meeting of the Committee of Creditors (CoC) 
of Jaypee lnfratech Limited held on 18th February 2019, 

Venue: Holiday Inn. Aerocity Access Rd, Hospitality District Asset Area 12, New Delhi - 110 037 

Determination of Voting Place and Mode 

It was unanimously concluded during the Sixth CoC meeting that voting under regulation 25(5) of Insolvency and 
Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016 ("CIRP") 
will take place via electronic means and the voting portal. 

Voting Results 

The agenda items and the voting matters, which requires the approval of committee of the creditors, was 
circulated earlier and all the voting members confirmed the receipt of notice and agenda item:, within the 
prescribed time. The IRP had detailed discussion on the voting items with the CoC before the commencement 
of the vote 

The results of the voting is as follows: 

Conduct the Addition Forensic Audit of Corporate 
Debtor from Date of Incorporation till 31st March 
2014 and cost of the same may be considered as part 
of CIRP Expenses 

51% 34.45% Rejected Annexu,e J 
The voting on the above mentioned Voting item was started on 21 February 2019 at 1200 hours till 25 February 
2019 at 1500 hours after duly circulating the minutes of meeting 24 hours prior to the start of voting. 

The e-voting was conducted through Central Depository Services (India) Limited on portal www.evotingindia.com 
for Banks and Financial institutions and through Authorized Representatives on newly developed web portal 
http://iaypeeinfratechar.ml for class of creditors i.e. Home buyers & FD holders. 

Anuj Jain 

IP Registration no. IBBI/IPA-001/IP-P00142/2017-18/10306 • 

Interim Resolution Professional - Jaypee lnfratech ltd. 

(Jaypee lnfratech Limited 1s under Corporate Insolvency Resolution Process of tl1e Insolvency and Bankrumcy Code 2016 
Its affairs, business and assets are being managed by the Interim Resolution Professional, Mr. .Anuj Jam, appointed by fl 1c 

Nauonal Company Law Tribunal by order dated grh August, 2017 under tl1e provisions of the Code read with order datod 
09m August 2018 passed by Hon'ble Supreme Cout1 in Writ Petition (Civil) No. 744/2017) 
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Annexure- 1 

Voting item 1 

Conduct the Addition Forensic Audit of Corporate Debtor from Date of Incorporation till 31si March 2014 and 
cost of the same may be considered as part of CIRP Expenses. 

Voting results 

Banks 9 ,783 

Home Buyers 14,147 32.85% 1.20% 25.00% 59.1% 

FD Holders 23 0.001% 0.02% 0.08% 0.1~~ 
I 

Total 23,953 34.45% 33.42% 32.18% 100% _J 
Section 21(8) of the /BC stipulates that "Save as otherwise provided in the code. all decision of the CoC shall be 
taken by a vote of not less than 51% of the voting share of the financial creditors" 

Smee the members representing 34.45% of the voting rights assented to the matter, the decision on the item 
stands Rej ected. _ 

• 
Individual voting 1s annexed herewith in following order: 

f~lass-of credito·r ,:.. · .~·: · :--::.; .. ~. ···.°. ,:. • /·-,: ,I :,0, :I:! Annexure::U.'fP'~..:,';~,c\~F,.;.:':,: :J;:,;~ .$ .~ .. -~ ~:.'"'1r,tj 
Banks and Financial Institutions Annexure A 
Home Buyers Annexure B (certificate from authorized 

representative) 
FD Holder Annexure C (certificate from authorized 

representative) 



Annexure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 

Voting Item No. - 1 

Conduct the Addition Forensic Audit of Corporate Debtor from Date of Incorporation till 31
3 1 

Maren 
2014 and cost of the same may be considered as part of CIRP Expenses 

.L.- -. I ::rt,•Uluun,. i'~•l·l.'1.'f~ 11(;Ie lt.lllH .. ~'f"1 1l(:,It l :5.llfi1jll[I L ... ~lelt. 
... ,~·r.111r:.s,,1u1J:hTNr. lBNi:J1ll(1l :~ ~ • fail . 
_ a31-"1Jr. " ~ '" "' /!1•1, ... --.o: 11n:..1l llN'1..l~&l!; • ..r,u .. ·n,1~...,,--_,• 

IDBI Bank Limited 18.1% Dissented NIL 
India Infrastructure Finance 4.3% Dissented NIL Company Limited 
Life Insurance Corporation of 

3.2% Dissented NIL 
India 
State Bank of India 3.2% Abstained NIL 
Corporation Bank 2.9% Dissented NIL 
Bank of Maharashtra 1.7% Abstained NIL 
Syndicate bank 1.6% Assented '1.6% 
Union Bank of India 1.4% Dissented NIL 
ICICI Bank Limited 1.3% Abstained NIL 
IFCI Limited 1.2% Dissented NIL 
The Jammu and Kashmir Bank • l 

Limited 
1.0% Dissented Nil 

AXIS Bank Limited 0.9% Abstained NIL 
SREI Equipment Finance 0 1% Dissented NIL 
Limited 

Total 40.8% 1.6% 

1 Voting results for Sixth CoC meeting of Jaypee lnfratech limited 



Jaypee lnfratech Limited Annexure B 
Voting Result fo r Home Buyer for agenda item for the 6th meeting of COC held on 18th Feb 2019 

Resolutio Pre/Post Resolution descriotion Voted rn Favour Voted A" ams! Abstained rom Votmo 
Home Home Home Home Home 

Home 
buyers 

buyers(%) 
buyers buyers buyers 

buyers(%) 
(Count) (Count) (%) (Count) 

57 Post COC Forensic Audit 12,131 32.85% 422 1.20% 10696 25.00% 

Total (count) 12131 422 10696 

Total(%) 32.85% 1.20% 25.00% 

~ 
~ 
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Annexure C 

Voting Result of FD Holders in case of Jaypee lnfratech Limited after the 6th 

COC meet ing held on 18/ 02/2019 

Voting results (6thCoC 18.02.2019) 

Resolu Pre/P Resolution 
tion ID ost description 

57 Post Forensic Audit 

Coe 
Total (cou nt) 
·rotal (%) 

Anju Agarwal 
Authorized Representative of FD Holders 
(Jaypee lnfratech Limited) 

Voted in favour 

FD FD 
Holders Holder 
(Count) s (%) 

0.00% 

16 
16 
0.00% 

Voted in Voted in 
Against Abstained 

, 

FD FD FD FD 
Hold Hold Hold Hold 
ers ers ers e rs 
(Cou (%) (Cou (%} 
nt) nt ) 

0 .02 0.08 
8.00 % 646 % 
8 646 

0.02% 0.08% 

... ,, 

·.t 
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Voting Results for the Ninth Meeting of the Committee of Creditors (CoCJ 
of Jaypee lnfratech Limited held on 25th April 2019 

Venue: Holiday Inn. Aeroc1ty Access Rd. Hospitality District Asset Area 12, New Delhi - 11 O 037 

Determination of Voting Place and Mode 

It was unanimously concluded during the Ninth Coe meeting that voting under regulation 25(5) of lnsolvencv 
and Bankruptcy Board ot India (Insolvency Resolution Process for Corporate Persons) Regulations 2016 
("CIRP") will take place via electronic means and the voting portal. 

Voting Results 

The agenda items and the voting matters, which requires the approval of committee of the creditors. wa s 
circulated earlier and all the voting members confirmed the receipt of notice and agenda items within the 
prescribed time. The IRP had detailed discussion on the voting items with the CoC before the commencement 
of the vote 

The results of the voting 1s as follows. 

Voting on the f inal resolution plan of Suraksha Realty 
Limited along with Lakshdeep Investments and 
Finance Pnvate Limited. 

66% 23.47% Reiect.ed Annexure 1 

The voting on the above mentioned Voting item was started on 30 April 201 9 at 1600 hours for Banks and 
F1nanc1al Institutions and at 1830 hours for Home Buyers and Fixed Deposit ("FD") Holders till 03 May 2019 at 
1200 hours after duly circulating the minutes of meeting 24 hours prior to the start of voting 

The e-vot1ng was conducted through Central Depository SeNices (India) limited on portal yVww.evotinqind1c1 c-in 1 

for Banks and Financial institutions and through Authorized Representatives on newly developed web portal 
http.//iaypeeinfratechar.in/ for class of creditors i.e. Home buyers & FD holders. · · 

Anuj Jain 

IP Registration no. IBBI/IPA-001/IP-P00142/2017-18/10306 

Interim Resolution Professional - Jaypee lnfratech ltd. 

(Jaypee lnfratech Limited is under Corporace Insolvency Resolution Process of the Insolvency and Bankruptcy Code 2016 
Its affairs, business and assets are being managed by the Interim Resolution Professional, Mr. Anuj Jain: appointed by tile 
National Company Law Tribunal by order dated 9111 August, 2017 under the provisions of the Code read with order dalod 
09m August 2018 passed by Hon'ble Supreme Court in Writ Petition (Civil) No. 744/2017) 



Annexure- 1 

Voting item 1 

Voting on the final resolution p lan of Suraksha Realty Limited a long with Lakshdeep Investments and Finance 

Pnvate Limited 

Voting results 

-.-;;.., .• .;.~.: . .·-· ..... ,.~ · ·.. ·- -~ .... ·. :....:·.su.~r ···\1a1u·e·'(Vot,·n·g:01n) t~~..: •.. 4»<,'r-§j~ 
-· . ,-, . ..,_ ... ~ • , . • _·-t,. . , , ... .. _,. ,.!&!: ,V , ~ !~ 'rlt./'r ~ ;~'t!1 ~ 

particulars · . • , Claim admitted _.·:. <.~, ·"' ... ~·~~ ......... .:;~.1,_e;.;·~·~ .. ;{1,:. " 0~~·.•, ~ •. ~:..,;.. iTo 
"".' r: ; . ., -· , : ·: ._ .. ~-- .. _ · :· .. -·· >Assented ·,•..!."'~~ Dissentea!\~··,·- fAb~tamed -.-~1cs ~"'--"~·; ...... •· r1_ ·- .... , ........... ,1,·-............ :..i:e.:it~·-i·-··!.i:~f"t.--~ ... -·,.~,.c;-,·, :..:::•'1""o,,!,.; 

Sanks 9,783 1 01% 39.64% 0 .00% 40.65% 

Home Buyers 14,264 22.46% 2.19% 34 .62% 59.26% 

FD Holders 24 0.00% 0 .02% 0 .07% 0.09% 

Total 24,071 23.47% 41.85% 34.69% 100 .. 00% 

Section 28(3) of the Insolvency and Bankruptcy Code, 2016 stipulates that ''No action shall be approved by the 
rommittee of creditors unless approved by a vote of sixty six per cent of the voting shares." 

5ince the members representing 23.47% of the voting rights assented to the matter. the decision on the item 
stands Rejected. 

Individual voting is annexed herewith in following order: , 
•' 

f.Classlof.credltor · I • , .. ~: Annexure·., .. r 1• • . . . . ~ ... :~ . Jl!.~~-- ' , .. .. ' 

Banks and Financial Institutions AnnexureA 
Horne Buvers Annexure B (certificate from authorized 

representative) 
I FD Holder Annexure C (certificate from authorized 

representative) 



Annexure A 

INDIVIDUAL VOTING BY BANKS AND FINANCIAL INSTITUTIONS 

Voting Item No. - 1 

Voting on the final resolution plan of Suraksha Realty Limited along with Lakshdeep Investments 
and Finance Pnvate Limited 

N" f-}7:~;~;:~1 1!~:d,t·.:~{f,_~Vo~ing· ;·~~Yotf (As~t~d·] 1Disseri!ea ~w ~finli sha1e°'fo 
ame o manc1a ere I or · ,. · .. -~: ''""·'11-.·-. -., .... •·· ·tf'll--''• ·, ~ i- ,. · - ·. , ..... 

-i::k; · - .· ··. . ·i ~r . : ;r;·'>sh~re_ JLJ!~?~~ ~~!t_~L11.e~ .,z.~ .. ·1·;.-.,1, ,f"1:de~1_s!~rt 
~ 

IDBI Bank Limited 18.01% Dissented Nil 
India Infrastructure Finance 

4.30% Dissented NIL 
Company Limited 

Life Insurance Corporation of 
3.15% Dissented NIL 

Indra 

State Bank of India 3.14% Dissented NIL 

Corporation Bank 2.93% Dissented Nil 
Bank of Maharashtra 1.65% Dissented NIL 

Syndicate bank 1.62% Dissented NIL 

Union Bank of India 1.39% Dissented NIL 

IC ICI Bank Limited 1.26% Dissented NIL 

IFCI Limited 1.17% Dissented NIL .. , 
The Jammu and Kashmir Bank -. . 

1.01% Assented 1.01 % 
Limited . . · . 
Axis Bank Limited 0.91% Dissented Nil ·. 
SREI Equipment Finance : 

0.11 % Dissented NIL : ··:· 
Limited 

Total 40.65% 1.01% 
_.;._,_ 

1 Voting results for Ninth CoC meet ing of Jaypee lnfratech Limited 
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Voting results (9thCoC 26.04.2019) 
Voted in Favour 

Home I 
Resolution description 

buyers j Hom\~uyers 

1Cou"lt) 
I ( .'c,) 
I 

Resolu11on Pian ot Suraksha 8.0191 22.46% 

1 ofaT1countJ 8019 
Total {%) 22.46% 

Voted in Aoainst 
Home 

Home buyers 
(COU"li 

ouyers 
(lo ) 

S60 2 19~~ 

860 
2.19% 

Annex ure 8 

Voted i~ Abtained 

f-lome I rlome Juyers 
(Count) bU)'9(S (%)1 

~4.632 34.62% 

14632 
34.62% 

/' 
' \., ~· /.,. 

I 1 £1 \. J,\ ~' ... , 
\,! \.!,.L ..,.J 

; ~i ' 



67 Post Coe IResolution Plan of Suraksha 
Total (count) 

Total !%) 

!ifr 
Authorized Representative of FD Holders 
Anju Agarwal 
Insolvency Professional 

24 
24 

0.00% 

Annexure C 

0.00% 55.00 I 0.02% 646 I 0.01% 
55 646 

0.02% 0.07% 

i 



National Company Law Tribunal 

Allcihab::id Bench 

CA No. 22/2019. 

CP No.(113) 77/ALD/2017 

A TTENDENCE. . ( UM-·ORDt R SHEET OF TH E HEARING OF ALLAHABAD BENCH O F TII( NATIONAi. 

COMPANY LAW TRIBUNAL ON 28.01.2019 
NI\MF Of THF COMPANY· IDBI B,rnk Vs. Jaypee lnfr;:itech Ltd . 
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'.fl.lJ 'l'li:-Xl~ i\l'A·11'J:Ol'lj'Al, COlVH.,.Al\J! LAW 'tRliDU1\1"AL: l\J'~\~(_.,~~~lLlRi.A 

~rul\JCUE"L RENCH 
tJ:..:m. !~~11 . ...1 

(10.B) ~ Hi~i"'H~Qll'& ll..'.].~~~ <i 
Xl'l '"i.'.,;.CJ~; .1.V.11ATTEll.-t ei;it.i': 
M/ v, !:>w.:1iaj uvei .,;('as Applicar1L/ petit'ioner 

Coidhue Venture:; f>vt. Ltd. Re~;purn lent 

O:t1·t~-~_ru1.der s,~c~J~:t:t_! ~f lnsolvc1mcy & JSa:rl!l~·uotc·ff. Code"_2,Q}L6 

CH:lEF JUSTICE !ffJrD.) W!.. )Va. '&~Jll/J!AR 
HOt.J'SLll!; P.RE:SXH]~l\l'J' 

SiH • ..>t :t,t lV.!l.OJH!J.lV'tU'AA 
IIOi\T'BU !.i lV.t(EiV.lfB.11.,;R {')['ECHl\JlfCA!,) 

PR~Sf~N'.\': 

O:dJ.G;n• dt..:lhre),·ed_ o.o ;1~.u-1!.3Ql ~: 

l•'or tJ1e applica11l lVI1. Arvind Kumar, Adv. with Mr ~ocky RaVIoder 
Gupta, RP 

This 1s an applicatio11 with a prayer for continuation of the lRP 

M, . 1-{ocky Rav1.1.1der Gupta as RP. The rninutcs of the two CoC 

Lneetings have been p laced on record which have:- laken placf' on 

d 0 .0S.20J9 and J 2.04.20] 9 . ln both the CoC meetings L'here was a 

l;v.;! ... of 1f'qu.1siix: ,.n.~uority of b6 %, i.n terms of Section 2~' of the Code 

ir> replace the lRF and the:,:efore, the necessary inference is that tJ Je 

Ih~l:, i~ Lo continue to function as RP as per the letter and spirit of 

'.:;ccHon 22 (2) ,,f the Code, because according to the aforesaid 

fJl'Ovision to replucc an IRP requisite percentage or vote required b 

66 <Yo whereas il.L hot.h the rneetings of CoC t h e voting share in favour 

01 t11< ... cooti!1uation or the PP is 52. 13 °/o. In view th ereoi) we accept 



Rcconl of Discussion of lh e Insolvency Law C omm itt ee M ee tin g held on Ma y 2, 20 19
1 

Dr M.S Sahoo. Chairperson of the Insolvency and I3a11kruptcy I3oard of India (113131) briclcd the 
Insolvency I ,aw ('nm1111 ttcc (IL(') on the agenda for the extraordinary meeting oi· t11e IL< cc1 1lccl 

by lhl' M1 111slry ul l 'orporalc ArJ~m s (MCA). I le explained that 111 1hc case or JI)!]/ /Jank IJlllited 

v . . hfl'lJee /11/rntec/J L11111/ed, the alional Company I.aw Tribunal , Dc lh1 (NC 'LT l)l;ll11) lw/-, asked 
the MC/\ and 1he !BBi ror 1he1r views on the vo ti ng 111ucha11 is 111 tu he c1clop1cd ru r 1im111c1al 

cn;d1 tor" wllo arc horndrn yers ' ·takin:,!, 111/0 considerulirm //11: lurger 11ublic 111/ere.,·1 111volvc(c/) 1111d 

111/cr1w,,f<1tio11 o/tlw 1wuv1sw11s huving wider rmnijlcations no/ 1111~1· in n:lution lo tl,i.: prcse111 n,.,t 

but also extending be11011d lo other 111aflers as well 111herher pendinJ!. or in.future under /8( ·. ] (} I 6. ,. 

Mr. t\ nuJ Ja in. th i.: 111tcrnn resol ut ion rrolcssional fo r the corporate dchtor, Jaypec lnfratech 

l,11rnted (.fl L) was as ked to present the prohlem statement a risi ng in th e corpor:il e rnso lVl'ncy 

rc,;ol ul\ 011 process (C ll~P) or JI !, under the Insol vency and Han kruplcy Code. 2016 (C'mh.:\. Mt 

lain tnfonm:d I he 11 .C' that 111 the present case, banks had a voL111g share of f 41 81°!., o f the 

1.:on 111 11 lll.::e of cred itors (C'oC). li>,e<l dcpnstl holders had a votin g share or 10.01 1°;., of't hL'. Cn(' nnrl 

hornebuy<.:rs had a voling share of' I '58 . 11%, or the CoC. However, u very small nu 111bc1 nl 

ho,rn.:buycn, cxen..: 1sed lhcir vote:-,. lll ustra t1 vcly, in Lhe first Co(' 111eeting the total voting 

pcrccntagc or borne buyers p resent was 17. l 81Yo. Mr . .Jain according ly apprised the I LC that ~i vrn 

lhe low turnout nr homcbuycrs al meclmgs of the CoC, the CoC was unable to pas .... reso lu tions 

wi th the thresholds req uired under th e Code. Orders or· the NCI :r Delh i as well a:-, NCLT 

/\ llahabad also record l:1 i l1 1re or·propnscd voling it ems in success ive 111ec1i11gs being pas:-.ed c.lue lo 

in:1hili1 y Lo meet lhc 1n ini1n um vut111g threshold under Lhe Code. !"he upshot ts that nn <;u bst,mt1 1v'l· 

rcsolu 11 uns ha ve been passed by the CoC th us f;11 and only minor procedural ,nat te rs were agreed 

to by the Co<' Mr .l a in a lso hi gh ligh1ed another concern. tlw1 those hornchuycrs who had la1 k d 

to fllc c l:i11m, wen.; nol accountcu lor in 111ost resol utio n:-. plans received by him. However, he a lso 
,lated t!iat originally approximately 150001 ho mchuye rs out or to l,tl 126000 '1 had not lilcd c la ims 

and 1his figure had reduced to ;1pprox i111atcly I :moo I homebuyurs ,is rn, date. I k proposed that a 

long term so lu tio n would he to ha ve (:lnsscs of' cred itors under the Code as each class had co111111011 

nt.:cds and cou ld hc trcal cd homugrnrnusly. To support his suggestion to treat homebu yen, a:-, a 

d ass, Mr. Ja in 111/iirllled Lhe ILC that past records uf' CoC meeti ngs de monstrate tha l out ol the 

homcbuycrs present and vot ing on an average approximate ly j 80'Xij voted in lhvo ur of' the 

proposed re, olution while 120%,1 voted agninsl it. Mr. Ja in f"urlhcr added llwl LhrOlt,l',h the courst.: 

nl ' tliu C IRP th e hi g lwsl turnout by homcbuycrs has so for bct.:n l60'Vol o f" lotal homcbuy~r:-- ;111d a 
tota l of' 17000 I h0mcbu ycrs have.: never voted on nny i tem. Therefore, U1 1lcss ho1ncbuytr!- wcrl· 

treated as a separate clnss o l' cn.:d itms, it would be very cl i!Ticul l to ach ieve lite thresholds s lat ed 111 

lhc Code l<ff CoC npprovnl lor va rious matters including approval of" c1 reso lu tion plan. I h; also 

highlighted that it is n he terogeneous group. 



Thncallcr. Mr. Kulc.kcp Verma the authorised representative for ho1rn;ht1 yl' rs 111 the t 'IRJ> nflll 

111ll>1 mi.;d th-. 11 ( · nl v anou:c, po:s::.1hlc 1l:c1::,011::, <..luc 10 which hrnnchuyer~ railed to participate 111 

( 'n( mectmgi,; <.;Otar These include lack of'acccs~ torn understanding nl the technology 1cqu11cd 

lor clcctrornc vo1111g, lack or undcrsta11d111g or the sclie1m.: uf lhc Code. apprchcns,on that volrng 

may d1scnt1tle them to pos. css1011 of a !lat a!ld so on. I le reiterated the pm,111011 ot hornchuycrs , t::, 

"ub1111t1cd bd(1rt· lhc /\ llahahad be11ch or the CLT • i. e. I) they 1rn1.·1 he treated as a -;epaialc clas" 

of cn.:d,tors a:-- l11cy had lhc same goal and form part of a hnmogc11ous group amongst thc1mdv1.:, 

2) the rulc or m<1J<int y 1n cases or voung by crcd,torn 111 u class should b1.: appl ied to them .111d 

following the ca:-.e or Nikhil Mehta & \'ons v. Mis AMH l,?/rastmct11re Uc/. votes nf homchu yn., 

who vott:d should bv cons idered to Ix the votes for the ennre class or c1lxl1 tors I le also 1111"orn1l'd 

llw I LC thal real 1st1cally In a best case -;ccnario a rcsol ul1011 appl ieant cou Id be cxpcctcd to hand 

over completed llat:-- to hnmchuycr., in 2-2.5 year:, and homcbuyc1 · would have to be cogni1am nr 
lh1s 1eal1iy wl11k voting. I le further informed the !LC tha t in spi1 c o/'his best efforts lo cncoma!!.C 

ho1m:buycr:-. to vote. voting by even ~W0
;;, of homebuycrs seemed almost impossihlc gi ven past 

votmg patterns of home huycrs. 

(l C mcmhcr<.: were also apprised about the issue or reducing the voting thrcsholct for cicc1s1om 01· 

tlil: Coe as discussed 111 the 1 LC Report of March 2018 The releva nt extract or the n.:pon 1s 

1 cproduced as under· 

/ / ) "11,e ( ·u111111i11ee olso nrlft!d 1/1(1/ glohullv. hanl<r1111tcy lmv.\ pre.,crihe d1//en!11t """"g 
thre.,holds fin dl'c 1sw11., <~f the ( 'oC /11 USA. £//Jproval v/ fl plan re11wre., 66 percent or 11wre 

vo/mg sh"re m va/11c anrl 50 11en:en/ "r 111ore 110/ing share in 111111,ber for em:h elm·., of crediton 

/'he poslfion is \/1111h11· 111 Canada. however. such re<J11ire111e11/ ll/lfllies 10 each du." of 

1111.\'l ' t.:1/l'l'rl cr('(/ilors. /11 the UK. approval of" a plan under cul111i11istru/f(J11 rc·q111rc•,· o ,111111/(! 

lllLJ_JOrity in vo/ue of the crec/1/ors present and voting. Whill' such threshold is hiy,her in 

Si11,i.;apure us the rec111ire111e1111herein is to ohtmn 75 percent or 11u11·<> of 110/111g slwre hy vohw 

C111d 111ore tlic111 50 p<'1·ce111 voting ,·hare in numhl'r 1~/c:reditors 11rest!nl one/ votin:,:,. ji1r llfJ/JrOvul 

of the 11/011 '/'lw < 0()}11111ilfel' 1vas of the view a l,igher threshold with //,e /Jl'('Sent 011d 1·ot111,I!. 

n:11uire1111•111 or,, lo 1Ver threshold sans the 1wesenl and voting require111e11/, 111ay he odo11ted 

I I 6 A.lier dtw deliherotion ondfactorin,i.; in the experience o/1Jast restr11ct11ring !all's in lmlia 

and 1111ernalw1wl hes, prw.:tices. the Committee axreed that to ji,rther the stoled objl!cf of the 

( 'ode i.e lo promote resolution, the vol in}!. share .fhr approv<t! of resolution plan and other 

e,·nt1cal decisions may be reducedji·om 75 11ercen/ lo Oo /?C'rce11/ or 111ore o/t/1e volinx shore o( 

tl1e /inuncial creclilors. /11 odrlition to <I/JJ7roval c?J"the rcso/11tio11 p/011 1111(/l'r ,·ecliu11 JO(/ ), other 

ai11cal decisio11s ore: exle11sio11 o/the ( 'IN 11 beyond 180 day., 111,der section 12(2). H'/Jlt1cem,·11t 

or oppo i11f 111e11/ u/ NJ' 1111Cler sect 1011s 2 2 ( 2) and 2 7 (2). ond pass in)!. a rusolut ion for lir111idot iu11 

under section JJ(l) of the ( 'ode Further. Jin· llfJ/Jrovol <~/ the other ro11ti11e dec:isiu11s for 
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cnnl i1111in}!. I he corpo rule dehtor as going concern hy the JR PIR P, I he vol in,t: share lhrnsl,11/d 

1110\ he r<'dm:ell Jo 5 I percent or mon' 1itlw vn t111g l'lwre o/the /i11u11ciul c:1·edi/(Jr.\ . · 

l'hcreaf'tcr Mr . ajr Kurnar Crom !BBi gave a b n cl'hackgrnu nd o l' thc cx1st111g legal pos1l1011 . lie 
particu larly . ci ted RcgulaL1on 250) ol the 113 1{ 1 ( Insolvency Resolution Process !or CorporaLL' 

Persons) Rcgulat 1ons, 201 6 which state. as fol lows 
''ThL· resolution prnlcssional shall take a vote o r .the mcm hc rs or the committee present 111 the 

meeting, 011 a ny item listed for voting a lkr d iscuss 1011 o n the same." 

Mr Kumar <.la ted that based on the abo ve pruvis ion, the unders tand ing or the IHHI ha:-. alway:-. 

been to only cnnsidcr Co(' 111cmhers w ho a rc present and v o ti ng w lu k deci d ing iCa n.:solu t1011 hy 

the CoC has ,att sficd the th rc ·hold presc ribed under the Code. C it ing l~ egu la tio n 25 or the C ll<I' 

Rcgulallons ,111d part ic ula r ly s ub-clause:-. (5) a nd (6). M1. Kumar h1gl il1g htt:d lha t ho mcbuycr~ wcrL· 

given enough o pportu n ily lo par ticipate and vote in the CoC meet ings under the Code as well a<; 

the C' IR P Rcgu lat 1u ns. 

I\ Iler hear ing the prac11ca l d ifficult ies a ris ing in the prei,en l case, Mr. I11jeti S r in1vas, ecn; tarv, 

MCA and C hc11 rperse1 n o f" the IL( <;e)ug ht to seek v iews or th e me mbe rs or lh L: I L(' 111 1Jnle1 t (l 

urnvc al a wo rkabk :-.o lut1011 wh ich w ou ld l'u r thc r reasonabl e eons truel1o n of the ( 'ud1.:. Sut:li 

1casonabk construcl1on in the view ol'thc S upreme Court mus t s uppo rt resolu tion ol lhc corporate 

debtor as a goin g t:oncern so long m, an app ropnatc n:sol ut ion a ppl icant 1s avai lable The followin g 

obscrvatton or the S upre m e Court 111 the case or ArcelorMiflol fndia J>v1. /,Id v Sat,sh A'11111or 

( ;11pto 1s relev an t 111 tlw, co nlcxl: 

"If I he re is ti re s o l 11r inn a /JjJ/ icanl who (.'(111 cont i 111 1e l o r u n I he corporate deh tor <.ts o goin g concern . 

ever)' e/fi1r l mus/ he nwde lo t1y one/ see 1/wl this is rnode poss ihl<'" 

Kccp mg the abo ve pnne ip lcs in mind, lh..: MCA proposed the fo llowing fo r cons ide rat ion by the 

ILC: 

I . S ho u ld homcbuycrs he lreatcd as a scpMate c lass of cred itors g1vc11 that their co ncern~ and 

interes ts in the C IR!' an.; dis tinct fron1 otlH::r li 11 c111 c ia l c red itors suc h ,1s ba nks? For example. 

ho mch uycrs w ho ha ve l'i 11anced s ig n ifi cant part ofthc hous in g projects w ith the ir sav ings 

desi re complelcd hornes w he reas some other stakehol d ers s uch ,1 :-, lix cd deposit ho lders 

may be purely intc n~slcd in a m o netary rc f'und . 

2. Shou ld the vot ing thres ho lds for ho m ebuycrs be ca lc ulated o n a present and vot ing 

threshold as is !he case under the C ompanies Act, 20 I 3? J)oi ng so wou ld add ress tht.: 

prac tica l d i lfo;u lly lha l has mani l'csted in the present case - 1. e . lack of' participa ti o11 hy 

ho rne bu yers in the CoC' d espi te best cf fr> rts or the au thor ised rt.:p rcscnt ati vc to encouragL· 

them to participat e and vo le. 
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1 Wh.it should be the voling threshold for decisions by the class of homcbuycrs? The II (' 

wm, tn!"ur 111cd Lha1 111 the pa st, the Cl .T hm, in the case of Nik/11/ Mehta & Sons v. Mh 

,1 MR f11/rust mcl11n 1 l.td held thal in cusl.! of a dcad lm:k 111 dcc1!-,1on mal-.111g in a Cu(' 

con:,;1..,ting sokly ur home buyer~. the ,latutory requirement of 66% of vote:,, wa'I mc1Tly 

di,l'dury 111 na ture and Lh l,; dccisio11 takl'll by the ma jority in the CoC' 'i hould be conc-iickrcd 

On tlm the !LC opined that the thn·~hold in the code arc mandatory 111 the nature 

Suh1cct 10 lhL' above, the 11 ,(' observed tlrnt i r the aho vL: appro:-ich was :-idoplcd , the prcsc11t 1mpa"'-L 
wh1,;re1n IHl dc1,;is1orn, wen; b1.:111g ,1ble to be mnde by the CoC would be resolved /\~ c1 rcs1il1 thL· 

( ol' would bt: 111" posit ion to approve a reso lution pl.in which wa<: accept:1hle 10 111a1on1y nf the 
homchu ycr~ p1e..,cnt and vottng. otahly, this apprn::ich would also cn~ure that li 11a11c1al c1edi tor, 

~U\.,h as hanks and fixed deposit hulckr~ conltnuc lo n.:tain their ri ght to vote as per their voling 
,hare 

Whik "evernl mcmhcrs and olh1.:rs present at the meeting ol" the IL(' were 111 agreement w1lh 

adopting a11 ou tcurnc based approach wlm.:h would ensure value 11iax11111salio n through rc'>olu11on 
r:ith · 1 than l1qu1<lat ion of the corporate debto r, certai n others raisL:d a rew issues 

fhc representative from Rl31 stutcd that any dec1s1011 ret;on1111endcd by the 11,C lo solve the pre~cnt 

deadlock in Lhe dct;i<; 1011 111ak111g process o J" the CoC of J lL should not und1ily prejudice any group 

or ,takeholuc11-.. She a l:,;o observed the class of" homchuy c rs was su Jfo.:1en t ly hctcrogcncou:,; urn I 

bcnrc care 'ihould he taken whi le dcvclop ing thc framework . 

Dr Sahoo, Chairperson, IIH3 1, observed lhal. the Report of" the IJankruptcy Law Rcfonm 

Lo111111 illcl' which laid down the loundation to r the Code had rccornmcnclecl that votes ot Lhm,c 

who remained absent musl not he int.:l udcd . Dr. Sahoo also highlighted that while 111ak1ng any 

recommendations; m the instant case, lite JI,(' ,hould take 111 10 consideration the dcci~ ion or Ilic 

C'l ./\T in thc 111allc1 o f" '/'0111 S teel U111ile!d v. Liberty !louse Croup Pte. Ud. <~ Ors· whcrcin tile 

NCL/\T held that the members or th e CoC may approve or rej ect :.1 r1.:so lution pl.in only afh:1 

cunsick ring its !"casihility and viability 

Mr. Suni l Mchtn . Manag 111g Director and Ch ic f' Exccut ive O rlicL:r or Punjab National Bank ag1ecd 

with the appnJa1,;lt propo'ied hy Mr S rinivm, and stressed that lhe entire spirit ol"dcmoL:racy hingcu 

on the concept nf'"prcscnt and voting" 

The represen tative rrorn Institute of Co111pany S1,;cretarics ol' India ("IC'Sl") highlighted that 111 

addition 10 prescr ibing a rule of majority based on the to ta l amoun t or outstanding <lcbl:... a 
minimum threshold 0 11 the number of" the creditors prcscnl and voling in the separate clas~ nl 

horncbuyer~ lllay al so be cons idered . 
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Mr lJclny Kotak, L.)\ccuti ve Vice Chairman and Managing Director, Kot:1k Mahindra Bank agreed 

that homebuycrs may lcmn a ~cparnlc cla~ii or linanc1al crcd11on, I Iowcve1. he po~cd ecn..1111 

q u c1,t 1on1, to the l L( such a1, wil I the 1rn;ehan is m o r prc1,cnt and voting app 1 y on I y to ho111 chu Y'-' r~ 

or to all linancial credi tor ? 

/\rter 1akmg the view.., or dilkrcnl rncrnhcr1, a11J ulhcr~ pn.:srnt al the mcel1ng, and rcpresenlallrn1 
or 1hc V1dh1 Ccntc 1if Legal pol1cy, who arc provid in g resea rc h assista nce lo the II C. la vorcd 

adopting the outconw ba<.;cd approach suggested above. On 1ssuc1, ra ised bv the Vidh, Centre 

Cha1rn1a11 IL(' obser ved 1h :11 Law evo lves, as d1f"li cult 1cs and cha lk 11gt;~ or 1111pk111c11 1a110 11 c1r1"'­

hu1 the ult1ma1c touchslone 1s 111!1::rprcla t1011 or Law that aid1, the rcal1 za11un of 1hc ob1cct1, ol lhe 

L..i.w. the IHC 2016 111 the ins tant case. Th is approach wou ld not j ust be bencll c1al to financial 

creditor but abn to al l othe r stnkr holders of the corporate dchtor as it wou lc! ·nsu rc rcsolt11in11 or 
11 1 ovt:1 liq 111da11n11 I'h L.: ILC' " laLcd lhal excluding voli ng share ol hrnrn.:buycr-, lii r 11011 

parl1c1pat1on wa1, not unfair as those not exerci sing lhc1r votes urc seen as person 111Jilkrcn1 tu 

cnht:1 or tht: outcome. Moreover they s hould not ·gel a veto power to create a stalemalc/tmpassc 

Id c ·1tuat1011 Dr Sahoo, Chairperson IBf31 staled that nnn-part1cipa1ing hnmch11 ycrs wrm lcl he 

cxc l11ded from the t1u1ncnilor and the dcnorn1n .. 1tur. ll was n.:11 e r:1 1ed th:11 nne ol the key a1111~ ol 

Ille ('odc 1s lo first reach a resolution 111 order to max imisc the va lue w hich may he given 10 

cn:d ito1 :,, . Towards tlus end, there have been 1m;la11ces where courts have creative ly inteqm:tcd 
p1uvi1,1ons of the Code 10 he ou tcome oriented . Creal1vc intt;rprctat,nn is when the courl loob al 

both the lt tcnd language as well as the purpose or o bJCCl ol" thc statute 111 order to belier determine 

what th · word:-. used by the dral"tsrnan or legislation mean For example, in Macq uam: Bani-. 

Lnmtcd v. ~bilp1 Cabk I'echnologics Ltd. the Supreme Court adopted a creative interpreta tion to 

dilute the requirement or;1 ccrtilicatc in Section 9(3)(c) of the Code (as it '-lOOd then) and allowed 

operat ional c reditors lo lilt: app l1ealions witho111 a ccrtificall: 1.:ven though a lit eral reading ul t l1L' 

sta tute mandated <such a cert i fie ate to file the appl icalion In another case, /\rcclormi ttal Ind ta 

Pnvatv L 1111ited v. Sali sh Kt1mHr Gupta and Ors. the Supreme Court cr er1 1ivcly interpreted Section 
29/\ or the Code to be 111 line with the object~ uf"the Code. In l i ght o f the abo ve, it was discu:-.scd 

that there cx1sb surlicient precedent to argue that ii' the current voting mechanism under the ( :ode 
wa!- proving lo be unworkable in lhc co ntext o f ho111cbL1ycr1,, in public imcresl and 10 facil1tatc 

rcso lu1io n over li q ui dation, n view may be taken that the decision or majority horncbu yc rs present 

aml voling wrnild he treated as the decision of the entire c l:iss or homeh11ycr'>. 

Dr. T.K Vishwanathan . Former Secretary Ccncral ol" tl1c Lok Sabha agreed with the \,IC\\ 

pr1..:sc11t1,;d by lilt: Vl CJ\ and slated that i11 lite g1vc11 circ11 rnslc111ccs this apprnnelt would he IL:gal ly 

1cnablc. 

The rcprt;SCnta tive or the Depart ment or hnancial Scrvi<;CS, Mini stry or Finance enqt1 ircd "" to 

whether the govL:rnn 1t;11l was planning to issue a Removal of" Dif"liculty Order (" Ro ll") under 
<,t;L' l1 011 242 ol' th e Cotk i11 nrdt:r tn .idopl tl1t; abovt: approach I lowt:vcr, lhe M( "/\ c lanli cd that 
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the rroposc<l approach was case speci fic at present given the unique dilfo.:u lty ari sing in Lhc C' Jl<I-' 

nf IIL. Whdht:r 111 f'uturc an RoD or lcg1slalive amendment would he needed may be discus:;cd at 

a later date based on the interpretation or the judiciary and the experience gained [rom the CIRJ> 
ofJ !L. 

The meeting concluded with all 111e111hcrs agreeing wi th Lhe view proposed by the MCI\ which w u:-, 

10 c1dopt an outcome based approach which would faci litate resol ution ol'.IIL over liquidation. 
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F / 1 r~· 0 I(_ / t\J ,L ! C f I r\.D lp . 

-
IN THE NATIONAL COMPANY LAW TRIBUNAL: NEW DELHI 

. -
PRINCIPAL BENCH 

IN THE MATTER OF: - - -- - -- ·-

CA l\Jo. 81 llPBJJ10l~ 
in 

(IB)-02 (PB)/2017 

Nikh1l Meh ta&, '3011S (T IUF') &,Ors . APPLICANT/ 
PETITIONER 

V 

M / s /\M I-< l nfn1 s1 n 1cn.1 1-c Lt rl . RESPONDENT 

SECTION: 
Under Section 7 of Inso lvenc y & Bankru p tcy Code, 2 016 

Or~er deliv_!?_red on_ 2_~_._99 .2018 
Coram: 
CHIEF JUSTICE (RTD.) M .M . KUMA R 
Hon'ble President 

Sh. S.K . Mohapatra , 
Hon'blc Me1nber (T) 

Pres e nts - -
For the Pcti t.ionc-r( s}:-

CA-Sll(PB)/2018 

Mr. Nishant Singh, Mr. Mohi l Singh , 
/\dvs. 

Mr. l\bh i shc-:k l\nand, Mr. /\rwnl /\ . l )avgi. 

Mr Tushn r Tyagi, /\dvs. fo r Rl1. 

Mr. Sakal Hhu sh an, /\rni c:u s C uri ::1c 

ORDER 

M.M KUMAR, PRESI DENT 

/\ shurl ques ti o n or l.:iw raised in Lh 1s appl 1cation ri lccl uncln 

Section ()0 (5) of the Insolvency and 13ankruplc:y Code , 20 16 concc-:rns 

1 he deadlock c1-ci"-:l t cd by l·hc low perccn t.agc o f votes casl by a new 

( A 81 1/PIJ)/:>018 in C/J No. /llJ/ .O:>/r>IJ)/)0 11 

Nik/11/ Mehta & Sc,n~ {I IUI / & Ors . v. M/s. /\Mfl ln(ro.<rrur.w rr. ttd. 



,! 

cc1tegorv of fi11a1 icial credilor Real !•:state (Com rncrcial) and Rc:1 l 

f·~slalc (RcsidC"ntia l). The aforesaid class of crcdilo r s wen~ recognised 

by Cock, 20 16 by Amendment /\c t· of 20 18 w.c.f. 06.06.201.S. 

2. In o rder lo pu t the controversy in its proper pe rs pective it v.rou lcl 

first be necessary Lo no tice few mater ial facts. CP No. (1f3) -02(PH)/2017 

(Nikhil Mehta&. sons (l!UF) &Ors. v. M/s. /\MR In fras t ructure Lui \.\'clS 

admirtcd fo r in itiating Corporate Insolvency Resolu tion Process on 

10.05.2018 bv this fknch . Mr. Vi kram Bajaj was c1ppoi111.cd :ci s Interim 

l~csolut 1011 Profcssiorn"J l I l e rnadc a public announcement on 

15.0~1.2018 in l.cr rns or Regu lation 6(1) or the IBl3 1, (lnsolvc1wy 

Rcsolut ion Process for Corporate l)crsons) RcgulaLio n:::i, 20 16 (fur 

brevity the 'C J l~P 1-< cgulalions'). T he p u blic announccmelll. was 

published in th e 'l~ngl i sh Daily' (Business S tandard) ancl its I li ncli 

edit ion os wel l Th e las t date fo r submission o f proof of claim in te rms 

of Regulation 6(2)(c) of CIR P l~cgulation s \.vas 24.05.2018 . /\ copy o f 

th e publi c ann ouncemen t was duly u p loaded on the website or I.h e 

!BB! and has a lso been pl aced o n record (/\ nnexurc /\ -'2, colly). 

1. The applicant Interim Rcsolu tion Profession a l has la ken va rious 

s teps in d ischa r ge' or hi s duties as per ! he rcquir-ement or lnw \Vhich 

incl1.1clc invilcilion or vcrificalion or c la ims ; colbtion of i11forn1ation on 

assets or Lhc company; custody of assets e tc. /\ detailed progress 

r<"po rt \V8S fikd by the appl ican I. Interim Resol u Lion Pro fessio n al and 

it was taken on record by t.his r3cnch on 05.07.2018 (/\n n cxurc 1\3). 

'-~PDJ/Z018 In CP No. (lfl}-02{1'/l)/7.017 

Nik/11/ Meli to & Son.I (HUF) &Ors. v. M/s. AMR Infrastructure I.rd. J 



4 I n pur...,urincc of amcndmcn l carrlC'cl w.c.l 06.06.2018 

cqrr('<.. pc>ndi11i:., l·<t'll:ll lat1uns havC' also been framed bv th< Il113T 0 11 

13 U7 .. ?.01~ \\·h1ch were Lo tnkc cffccl from 03.0-, 2018. In term:-, •) 1 

St'Cllull 21 (b)(b) tJf" the Code, 2016 the appl ici-Jnl Interim l<csolutirn1 

i>rntc~s1onal lilt c r-in ;::i_pplicauon being CA 72~(Pl3) 1 20 18 \\ 11 h a pr,1,·cr 

lo c1.ppmn1 lv\O ciu1horisccl rcp1·cscnta1ives The 11pplicauon \,· .. 1:-; 

allowed vidc order dr:lt.ed 14.08.20 I 8 c1nd Mr. Alok Kaush1 k ;.ind VI:--

l\/la\·a nupta ,, c 1c appointed to re present cl8ss or cTeclitor hC'longing Lo 

Rc8l 1,:..,tatc (Crnnmcrcial) &, (Residential) respectively. /\ -opy or t.hc 

. 
ord<·'r has been placcrl on record (Anncxurc 1\-4). 

;,. Thr l'irn1 nwc:ting of the Commiucc of Creditors or /\:'\ill-< 

lnfras truc lu rc l,imitcd W8S schcciulc-:d Lo be convened on 15.08 .2018 . 

t\ccordmgh', a 11n1icc of the said mccLing along with agcnd,..1 p;..ip(Ts 

:u1d brlckground 1101l's was scnl 10 lhc Authorised Rc:pr-cticnlalivcs and 

suspended Hoo rel of Directors through email 011 17 .08.20 l 8 as per the 

n.quircments of Cod<-:, 20 L6 (/\n11cxurc /\. 5, colly). 

n The :-ippliu1111-ln 1crim l<csolution Professional has ru rnislwcl :i 

list of go6 firnrnci al c rr:clito1·s along with their admilled claims, <..:mail 

IDs ,:incl vote sh ,:ircs to th e Authorised l~cprescntativcs and in te rm s of 

Regulation 16/\ (6) of Lhc CJR.P RcgulaLions (J 1 c1 amcnclmt'nl) accl'ss 

\l,/as provided LO the AUi honsccl Representatives LO clcc1.ronic mc,..Jns of 

cornm unicat1on for communica1ing with the financial crcdiwrs namely 

their 1:s,.:sprct1vc· c.;::1:-.s ul t:rcd1 1or. Th< dcl.ail of \h(' c1rorcsa1cl rac!lit, lid~ ~--
. (11.,q7 l(POJ/JVJ8 ,n Cl' Nn. {IIJJ-Ol(/1/J)/20.11 
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been disclosed 111 thr applic8t1on. lt 1s asserted tha t the r -vo11ng 

window remained open from early morning on 23 .08 .20 J 8 till 10:00 

!\M on2~.U8.2018 IL was Lhus opened for more LhRn 48 r1ours . IL was 

kept open keeping in view the large numhc1· of finanrial crccli1ors who 

arc· spread all over Lhe country. /\ lisl of financial creditors has been 

placed on record (/\nncxurc J\ .. 6). In other words all steps were L:-1kcn 

by the RP and the /\uthori.scd Re presentatives for explaini n g the 

,.Jgcnda ilt-'rns through meeti n gs, email explanations and phone n:plicf\ 

etc to all the members The ;..1pplicant- TRP a nd the /\uthortsed 

Reµrcscn LaLJves sen L email links for e-voting c1nd timely techn 1c.H I 

assistance was pr ovided anrl wherever required instructions for voting 

vvill1 reminder were also senl by t.h e /\uthorised 1-<.cprescnlat.ives lo 

their respective class of creditors. lt bas been asserted Lhat despite 

kec>pmg Ll1e window open for over 48 hours , repeat8cl rnl lov,, up fC1r 

voting a nrl lirnclv assis ta n ce, t.hcrc 1,.vcrc:: only 236 fin:::i.ncic'd crerli tors in 

Real Estate (residcnual) representin g ( 16.36 %) 'votin g sha res' had 

vo led. Likewise in the Real Es tate (commercial) only 227 fi nancial 

creditors came for ward for vo ting in s tructions which rep resen l 

36.tJ°/c,.!\s such overa ll voting instructions of 463 financia l creditors 

representing 52.78%. voli ng shares were received by the /\ut.borised 

Rcpresc:n lat.ivcs p 1·ior t.o CoC meeting 1.c. up l.o 10:00 /\M on 

25.08.20 18 . In v iew or th e second proviso of sub-Sec tion ~5 or Section 

25A of the Code, '.20 l 6 Lhc r·emaining financial credi tors were deemed 

~ 
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to have absw in from voling in Lh c firsl m eeting of t he CoC. 11 ha~ hcrn 

h1ghl1gllted 1l1a1 l here arc no ,,vcll organ ised sector co n:')l.iLULing 

financ 1r1 l c redit o rs like ban ks or fi nanci~1 I ins ti tu lion s i nvolvecl in 1 h e 

c::-J~c as the prnjccL W8S entirely funded t h rough invest men Ls fron, 

individual in vestors on promise of 'a ssured r·eturn'. /\ su mma ry o f 

agen da item wh ich were placed for decision of the CoC in its fi rst. 

met:Ling held on 25.08 .20 18 l"or voting and the vol ing lhcn.!o n has 

been summ ed 11 p in the application with th_c help of the following 

1a bles wh1ch reflect agenda i tems Nos. 4 , 5 , 6, 7, 8 &. 9. 

- . - - . · - ·-·--- ------ --- ·-- , 
Agenda Items to be decided by Voting : 

4 . l Ratification of cost ~f IRP- - . - -·---

VOTING -· -· . ··-. ~ 

Class of Total Approving Disapprov ing 
Creditors Voted Resolution Resolution --· -·-- ·- ·---- - - ·-----·-·-
Rca 1 Estate 16.36°1<1 8.63rYo 7 _73cyo 
Reside ntial 

- ------ . -
f-<cal J•:s t:atc 36.42% 20.84% 1 5. 58°1t1 
C o m rnc rc ia I -
Total 52 .78% 29.47% 23.3 1% 

- - -- ------ --·-· - -------
55.8 4(% of the votes casted have been cas ted in fa vour 

of t.hc resolution a nd 44. l.6% of the votes casted have 

been c asLcd again s t Lhc resolu tion. 

5 A p po intment o f IRP as Resolution Professional 
(RP) by the COC (subject to written consent of IRP) 
under Section 22(3)(a) of Insolvency and 
Bankruptcy Code , 2016 
VOTING 

Class of] Total 
Creditors Voted 
Rea l 1.-:st.nte 16.36% 
l~esiden Lia ! 

~ IJ)/ Z018 in CP No (IIJ/·02{1'0 )/2017 
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Approving 
Resolution 
8.97% 

Disapproving 
Resolution 
7.39% 



j 1~c~al !~stale 36.42% 
Comm~rcial 
Total 52. 78% 32.5 6% ----- -
6 l .69°;{> or t.hc votes casted have been 

11 '.2 .8.3°/0 

\ 20.22% 
casted in favo u r 

of Lhc r esolu tion and 38.31% of Lh c votes casted have 

been ca sted against th e reso lution. 

6. Fixing the expenses to be incurred on or by the 
Resolution Professional and Source of Funding for 

1 the expenses 
.---Class o(f otal 1 Approving [ i:ii;approving 

Cre d it o rs Voted Resolution ! Resolution 
I l~cal !•:st.ate 16.36% 

1 
8 .8 1 % 7.55% 

I
-Rl'sid c nLial _ ·-·- --,-----------1 ___ 1 

Real !·~s t.ale 36.42(_Yo 22.46% l 3 .96lXi 

t CT'ootmaml er~_~ ! - ! 
I 52.78% 31.27% 21.51% 

L'._ - - -- ----------- - . I 59 . .2~'}'r> or t.hc voles casted h ave been cast.e el in favo ur 
I 

of the res o lu tion a n.cl 4 0 .75% of Lhc votes casted h ave 

bee n c a s led again s t 1.h c resolution . 

7. J~a ising of In terim Fin ance to fund C Tl~ P Cost 

VOTING r---
Class o f Total ' Approving i Disapproving 

I Creditors Voted I_Res_o_luti~n t ~eso_l!_lti(_)!)-
l 1-<cal !•:sta le J 6.36% I 9 .55lYo 6.8 J % 

Residt=:n tial 1 
--- ~--- - -

Real Est.a le 36.42cYi) 23 .47% 

-Commcr c1c1 I 
, Total 52. 78% 33.02% 
I -

-
19.76% 

! 62.56% of th e vo te s ca s ted have bee-:n ca s ted in favou r 

o f t he resolutio n a nd 37.44-'Yii o f the vote::; CF.t s t ~d h ave 

been c8slccl agains t the r.cso lution . 
.. ---------------

Change of Managem ent of MR.G Prom olcrs fJ Ud. by 

removal of p rc$enl din°:c: to r~ and appoinlmcn l of new 

directors. 

VOTING 

Class 
Credit o rs 

of I Total 
I Voted 

~ CA-811/l'EJ)/2018 ill CP No. /IB}·Ol.(Pn//ZOl 7 
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Resolution l Resolution ... J 
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• 

-----~---- -
O.J4<Yu 

I 

t 0.30%i 

Real !~st.ale I b.36lYn l 6.021Yo 
l I Residential I I 

-_,!~cal --·1,:statc :36.121Y~-r36~ 1i<Yo 

I 
Commercial 
Total _ 52 ._78% _

1
~~. 14% J 0.64% 

98 79 Y.. or the votes casted have been casted in fAvour- I 

\ of the rcsolutton and 1 .21 % or the voLcs c~1s1<·c! h8v<· 

hccn castecl against the resoluL10n . 
I - -·- -· ·---- ----. 

9 13::inking Arran gements for /\MR lnfraslrucLu rcs Ltd. 

I VOTING - I 
Class of Total Approving ~ Disapproving 
Creditors Voted Resolution Resolution - --..---- ------- -- ----- ---- I 
Real J•:st.ate l ().J61Yo 15.87% 0.49'Y.1 

i-. Rcsicl(·nwtl 1 

!<cal l.i:st·atc I 36.42rYo ~ 35·.-53%~ I 0.89'Vi, I C01nmerc1al 
Tota l ·1 s2. 7-8°i~51~40o/o . --·1 .38% 

97.J9%, o ! the votes caslcd have been ca::;lcd in ravour I 
of thC" resolution a nd 2.6 1 % or th e votes casted have I 
been ca sled against the resolution. _______ _I 

7 . The aforesaid tables arc br1.scd on the minutes of the first 

m<'C'l ing o l the CoC held on 25.08 .2018 (J\nnexure /\-7) ./\ pen .. 1~c11 or 

1 he tables makes ii patent L.hal majority or l hc rinancia l c:i-cditors have 

giv<.:n vot ing inst ructions to their authori sed representative in favour o f 

the reso lution proposed by the applicant - I RP. IL is funhr:r r.videnl thH 1 

none of the resolutions proposed cou ld meet Llw 'votlng threshold' 

pr<:scribcd under Lhc Code and none of the resolution h1-:1 s hcen 

approved as per lhc provtsions as exis ting. As a co nsequence thereof 

Lhc: Corporate Insolvency Resolution Process has now m e!. a road 

block. The applicant- !l{P did not' have ratification of his cost.. no clear 

_...C/1-81 1/PB)/7018 1n CP No (lfl) -OZ/f'0)/7017 --~ l\/1kh1/ M<'hlo & Sons /HUI') 11,n, s v . M/s IIMR lnjro,truct11rl' trd. 



mandalc for incu rring expenses, ra1s111g interim finance, for opening 

cllld t perating bank accounts and change of rrn.1ndgcm cnt nf 

subsiciic11"y,1 where.· tile co rpornLc debtor has 99 °1ii sharehold ing Thtt'-­

thc ~1ppl1t ant-I RP 1s not in a position to t.akc furth er sleps to carrv on 

the Corporal<' lns1J lvcncy Resolul.lon Process in c lucling appo1ntrnem ol 

v:1luc.rs, transac 110 11 a uditing; taking con trol over Lhc assets, Lc1krng 

further steps for invi Ling the resolution p lan; legal act ion c:1gainst 

idcnLified trans:cJct ion s etc. The appliccrnl !RP has c; x~xcsscc.l hi~, 

inubility t·o proceed any further as neither the Code nor the 

Regulations framed there under provide any specific guidance for 

rc::.oluuon or the deadlock. /\ccording t"o IRP Scc1ion 60(~)) (c) or Lhc 

Code, 2016 e mpowers lhts Tribunnl Lo decide anv qucs Li un of law ,111d 

fact ansing out ol o r in relation to t.hc Corporalc Insolvency l<esolution 

Proc·csR of Lh c crn-rmral.t: dcbLor. /\ccordingly, th e applican t ll"<P seeks 

appropnalc directions on Lhe aforesaid agenda ilcm from 4-9 as !is led 

m Llw tahles reproduced in the preceding paras. 

8. ln th e afo rc!'>aicl backdrop, I.he applicant-IRP h as approachccl th i s 

Tribunal by citing the provisions which require ~ 66 °/ci of the vo t e 

ohanng Lo pass resolut ion by I.he CoC and the voting patter n as 

rcflec tc:ci int.he Lahlcs would shovv Lhal il \,vas far hclow 66 %i of voting 

share. According to the avcrmcnts made the result of vo li ng by 1 he 

fincinci;:il creditor 111 this class was 52 .78°/ci vo t.c sharing only. It i~ in 

C.11 Bll{PIJ)/2018 in CP No. {IBJ·Ol/f>O//l.017 
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1 l1t· ;,1 lorc~atcl racls r:1nd ci rc umswn cc:s Lha t Lhc pre sen r appl ica uon has 

tJccn fi led with the fo llov,.1ing prayers. 

"a) J\llow t he p r esent a p p lict-i t.ion ; and 

b) Issu~ nccC'ssary d ireclions on /\gcnd8 llc m "I 1o 9 placed 

before th e Com m it tee of C r edit ors in the fi rs t meeting datcrl 

2!":i .Ot5 .2018 r.JS detailed in paragraph X wh ich could noL he 

decided in view of 1·h e low vo tin g in view o f pecul i:::u­

c1rcumslan ccs of the case wh ich h a ve resul ted in vo ting by 

financial crc:di tors represen t in g 52.78<Vti vole s h a re only . 

and Lo con sider the rnanda lc g i ven by the fin ancia l 

creuil.o r s wh o have ac livd y voted and participated in I.he 

process and to resolve t h e con seq ue n t deadlock a n d 

st.alcmalc; 

c) Pass s uch oth er o r fur ther order / o rdc r(s) as may be 

det.·mccl fi L a nd p roper in the facts a nd ci rcu m s ta n ces o f 

th e i ns lan t case." 

9. When t. h e a ppl.icalion cam e up for h earin g o n 0 5 .09 .201 8, we 

h ave noted U1e iss u e a n d a lso felt tha t it is like ly LO a rise in a lar ge 

nu mber of cases. Accor d ingly, we rcq u es le d Mr. Sa ka l Bhush an 

lea rned counsel Lo assisl the co url i.n c;1dd ilion LO Mr . /\bh is h ck /\nund 

a n d o t:h cr co unsels representing the !1~11 a n d /\ ulh ori scd 

Representatives. 

C/l-81 t(PB)/.1018 i11 CP No. {IB}-0 2/l'fJ)/2017 
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l O On beh.:ilf or the applicanl-TRP Mr. /\bh ishck l\nand ha:-; 

suhmitll:d that the log-Jam has to be broken by mtnpret111g tlw 

provisions or llw Code and I he CIRP Regulation s ln1mcd by the 11381. 

/\c-corrling to t.hc k:=irncd counsel Lhc ;,1foresaid tables havr dcp iclcd ,i 
f raclurcd vo te s h a ring pattern for issuing instructions Lo the 

J\uLhorisccl l~cpt·escnLativcs in respec t o f rali fi catio n of cos t. of l l~P. 

J\ccording Lo Scclion 2 1 (8) a ll d ecision s of the CoC s h a ll be taken by c1 

vulc of not less t h an S J% of vote sharing of the finan cial credit.ors 

su bjcct to other prov.isions of the Cod e which provid e d1 ITcrcn t 

threshold . The vote sharin g polled to arm the a utho rised 

n -: presen talivcs wit.h consent have n ol been able Lo rc tc:h 21d equ;:1t l' 

rcr('cn tagc of vo tes ci i.hcr out o f the tot.a l vo l es or even ou r of th e 

present a n d voting. For approval or vanous reso lutions m cnl 1oncd in 

the Lablcs above crnlv 29.47c% have casl in favou r and 23.3 1 tY<> have 

been cast against. iL. Likewise in r es pec t of Lhe ap pointi ng Lhc lRP as 

f~ciml u t ion Profess ional as per the provision s o f Scc: tion 22(2) the 

threshold or 66% vote sh aring of the fin a ncia l cred itor is laid down 

c ilhC'r Lo rcsnlvc to ap poin t th c- lRP as l~P o r l.o rcpl~KC h im by another 

l~P. I fowcvcr , eve n there , the to tal vote s h aring is 32.56 °/ci for 

continuation of Lhe !RP as RP . Ljkcwise in rcs pec1 of a ll oth er ite m s as 

listed in the ta b les in the preceding pa r as , a min i.mum threshold or 

66'Yo has nol lwen achieved. According Lo 1'hc learned counsel if !he 

pri n c i ple of '111c1jori ty' as envisaged by Rcgulntio n l b/\ (6) or the 

~}~201.9 in Cl' No. (/B)-OZ/f'D)/2017 
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l~eg11 lc-1t irn s ?O 16 (I) is applied most or Lhc I Lcrn~ 1,,vou Id meet 1 he 

apprm ol of Co(' Learned counsel has Lhcn argued that on the ba, is of 

Regulation 25(]) in respect of action Lo be taken by I he Rc8olut ion 

f>rofr.;;s1onc1J unrlcr Section 28( 1) , iL is obligatory on the h~esoluLinn 

fJrofessional Lo take a vote of the member or the cornrrntrcc present m 

the meeting on any ilcm listed for voting after discussion on the !',r\l11C. 

IA;arncd co unsC'l rrns also highlighted by rcfcrri ng to the provisiom; of 

Section 2~(~) the idea of providing clcctron 1c means to !'>eek vo le of the 

mcmhcr ,,vho cf td nOl vote r:11 Lhc-: m<'e1.ing, on the mat 1crs listed lur 

vol111~ U) e:;kct, onic voLmg sys tem in accordance ,.vith Rcgul:::11 i011s. 

~O 16. The voting is required LO be kept open for 24 hours 

I I Mr. Abh1shel< Anand learned counsel has also submilled I.hat by 

v1rl ut: of provision mc1de in Section 21 (6/\) (b) it can be argued th AL the 

class of Real lt~Latc (cornmcrcwl/ residential) can be regarded as c1 

clm-;s di~l 1nct from organised sector of financial cred it.o r I ik(-' bank and 

nLhcr firnrncial institu ti o n::. . In that rega rd , it has been submilLcd Lh;,it 

I he 1ssu(·~ may be decided by applying the principle of 'prc:,,enl nnd 

voting'. 

12 We requested Mr. Sakal 13hush a r t , learned counsel Lo a:-.si::;t us 

to find out co1Tec1 and legally acceptable can.on of construction rn 

interpret Sccliun 22(2) of Lhe Code. Learned /\micus has adopted a 

~inc of reasoning tha n the 

[ABll(l'U//2018 m Cl' No. /IU/·Ul{PIJJ/101 1 
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Professional and submilted tha t t·hc argument advancerl by Mr 

/\rnrnd . woulrl lc::.id to an interprclot.ion vvhich would run con Lr ar y lo 

I he inlenti on 0! t h e leg islatu re as could be gal hen~cl from the Cock 

h t 1r r.111d oLhcr source's. /\ccordingly, Mr. Bhushan subm11 tcrl Lh at an 

approach wh1rh ,:.1 ctvanccs Lhc obJcct of Lhe Code would be preferable 

::is has been rci tern Led by the Hon 'ble Suprem e Court in Atl r:1!; Cyc..lc 

Industries Llcl. dll cl Ors. V. Statf of Haryana ( 1979) 2 sec I 96 

13 Kccring tn vtC\"-' Lhe afo resaid , Mr. Ghushan subrn1 tled vanous 

Lhrcsholds mcnl ioncd m th<' Code ca n b(-; found in Sec Lions J 2A(90°/i)), 

12(2), 22(2), 27 (2), 28(3), 30(4), 33(2) aJI 66 %1 and 2 I (8) 51 <to. Before 

the amcndmC'nt of Lhe Cod e vide the I 13C (/\m cndmcnL) Ordinance 

which has been now replaced by !RC (Second /\m cnclmc11L) /\cl, 2018 

\,\' e.l. 06 06.'.?0 IR, Lh c I hrrshold was 7'::i % o f the l ol.a) voting share of 

t.he finw1cial creditors in all eA ses. 

l '1 . Learn ed Amieus submitted I.hat for reviewing the working of the 

Code after one year of its promulgation , t.hc Government set up Lhc 

Insolvency LaVv Com mi tLce o n .l.6.11.201 7 . The Commi llC'C submi t tt·d 

1ls Rcron t o t he Governmen t on 28.03.2018. In l'ara No. I 1..5 o f the 

said Report, the co mmittee considered th e thresholds a pplicable 1n 

US/\ , Ca nc:1da, UK and Singapo re. The Repon mentions LhaL in LJSA 

and Canada I he- tl1rcshold \,vas of the total voting share whereas in 

UK and S111gaporc il was of the voting s hare of t he present and 

CA-81 l{Pll)/7018 m CP No. (I/J)-02/f'0)/201 7 
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voting. The rornmit 1cc in Par<'.l 11.6 rccommcntit-d Lo rcducC' Lhc 

1 hrcshold from 75cx> LO 66<Yci fur I he critical decisions and 51 % ror Lhc 

routine decisions, but in both the cases of the total voting sh.:irc or the 

fi nannal c reditor$ . 

I S. Thl' recornmcnda l1011s or t.h c Insolvency l,c.nv Comm1ttcc has 

been r,romulgcitmg by the IBC (/\mcndmcnt) Orel 111ancc \vhich has 

been now rcplncrd by I 1·3C (Second /\mcndmcnt) /\rt . :~o 18 w c. f 

OoOh.2018 ln the light of fact thal the Government ;:rnd Pa1l iarncnt 

hnvr taken a conscious decision by not introd ucing the present and 

voting rcquircmern 1n Lhe !BC even wbik amending 1.hc IHC, it woulu 

not be open to rniop1 Lha t ca nnon of inte r pretation for construction of 

these provisions. 

16. According or Mr. 13hushan in the case in hnnrl. t lw vr.ry 

appointment of the l<csolution Profcss1onaJ by the CoC is facing a 

<lcmlluck First. only 52 .78% financiR1 creditors actually voted 8nd 0 111 

of that also, only 32.56°/i1 voted in favour of appoin tin g the !RP as l<P. 

Thus , the reso lution has the approval of only 32 .56% of lhc to tal 

voting share of the finan cial cred it.ors against the 1·equircmcnl of 66% 

urnic t Sect ion 22(2) of th e !BC. l<.:vcn if we Lake the percentage or the 

present 8.nd vollng (wh ic h course is not upcn), then a lso iL come-, t.o 

6 1.69rVo (32.56 X 100 ~ 52 .78 = 61.69), which Loo is short or 66%. It is 

wonhwhilc 10 highlig]1t. here that "vithout Lhc appointment of RP, the 

~ 
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vcrv working or the time bound Cll~P is jusl not possible ::md it woulcl 

rJn:ig 1lw cnrporalc debtor lo imminent Jiquidalio11 under Section 33( l) 

rJf the inc..: /\ncl Lil is cannot bl' Lhc inLC'nLion or lavv. 

17 . !1 is thus submill<'d Lhat we rnusl find oul the rc(Oil inlcnl!un of 

the lrg1s l:11un.: m 0 1-clcr t.o give a purposive interpretation to t.hc 

various prov1s1ons of Lhc THC. Learned Amicus Look us through the 

long title of tl1c Code v--'h ich. stales "An Act lo consolidate ,:n1d c1mc11d 

the l<1ws rclri tin g Lo r corgunisc:1Lion and msolvcnc:-r rcsolutton .... " The 

prcmnhlc of Lhc I13C (Amendment) Ordinance, 2018 which was 

promulgated lo give effect Lo Lhe Rcporl or th e insolvency La w 

Cumm it lcc ulso sLaLcs " .... . ... promoting resolution over liqujdatio.n or 

cnrporatc dchtor by lowering I.he voting thn··shold of commi tlcc of 

credit.ors ..... ". IL is quit<' manifcsl that. the inl<.:nl ion o f Lhc legislature 

is to "promote rc~mlulion over liqu idation", c1nd Lhus cvci;' effort 

should be rnnck 10 int.crprcl Lhc provis ions of IF3C in such a manner ns 

would advance the ve ry obJect of lh c lcgislalion rather than dcfeming 

1 L 

18 Mr. l3hushan then submitted Lhat Lhc vunous Lhresholds (90%, 

66% or 51 %i) ,Jrl" unly dLrcclo ry in nature. Insis tence on the Lhrc!:ihulds 

strictly would only make the provisions of the Code unworkable and 

would lead to de8dlock8 thereby pushing the corporate debtors 

towarcls 1mmincnl liquidation, frustrating the very o hj c·Tt o f Lh1s 

C/1-81 1/PB)/2018 Ill CP No. /IB)·OZ(PB)/2017 

Nik/,il Mehta & Sons (IIU~) &Or~ . v. Mis. AMR ln/ru<cructurc ltrl. 



progrl·ss1vr lcgisla!ion. Moreover, 1r1 Secl1ons 12A, 12(2), 22(2), '.27(2) 

and 30(4). the c.,prcss1on used hv 1hc legislature iL:-wlf 1s "mm:". 

Though in Sc'ctio1rn 28(3). 33(2) and 2 1 (8) lhc expression used is 

"shall'', yet the same can he interpre ted to mean "may" in Ll1c lighL of 

t.hc ratio of lav, reite rated in the /\llas Cycle Industries ' C'Hsc (supra) 

Thus construed, it can be safely held by the Tribunal that lhe various 

voting th1cshulcls i11 the 113C an; m erely directory in naturr, anrl th,11 

preference c,:m be given 1.0 c!rc1sions taken by th e la rgest pc.:rccntagc rn 

the CoC in case or ,-1 deadlock. Only this interp re tation would make 

1 he Code wo,·ka hie and advance Lhc object or t his progrcss1vr 

lcg1slat'io n rat her t h;:rn cl cl"ca t in g il. 

I g_ r laving heard 1 he· learned counsel for the l<csolution Profc-:ssional 

;-ind Lhc learned /\111.i c u s we rind tha t t he issue w hich needs lu ue 

answered m t he present case 1s whether 111 Lhe facls and 

circumsurnr.c-'!:i of the prcscni case 1.he th reshold of 'vot111g shares' in 

rc::;pccL of the class of Financial Creditors Real r.:sts te (Commercial) 

u11d Real !<.:std!C (l-<cs1dcnt1al) as prov ider! in va rious provisions of the 

Code (e.g. section '.22(2) p rovi des th1·eshold of 66%) is m;.indatorv. Tn 

the n.lLcrnat.ivc could it be laid dovm t.hal in case CoC 1s consistrd of 

Rc81 Eswlc (Comn,crcial &. T~csidcnt.i81) rcprcscnhng I OOtYo vo11ng 

share then could Lhc resolution be deemed Lo be approved by I.he 

highn,1 number of t.hc financial credito r s. In d i!Tc:r c1tl prov1s1ons 

v;c1 riant thresholds have been provided . Many of t.bcm huve 66<Yo [e.g. 

~~----····· ..•. ··,··-, -.. ---· 
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Sccuon0 12(2), 22(2), 27(2), 28(3) :30("1j and 33(2) I ()Q<Yr, Lhreshold 1s 

provided by sect 1011 12 and 5 I% 1s provided hy section 2 1 (8) of the 

Code. Fo r the sake of illustration iL v.1ould the refore be profitable to 

first read scctiun 22(2) of the Code \;vhich rs se t ou r bclov.r in extenso: 

''22 (7) 'J'h.e fi rst meelmg of the comm.Lltee of creditors shull be 

held within seven days of the constitution oj llw committee oj 

creditors. 

(2) The conum.ltee o.f creditors , may, in. the first meeting, by a 

ma1ority vote of not less than sixty-six per cent of the voling share 

of the finnncial creditors, either resolve to appoinr the interim 

rpsolu tion professional as a resolution p rofession a l or t.o replacf.' 

the intenm resolution pro.fessional by another resolut.wn 

professional. 

(3) Where the committee of creditors resolves under sub-section 

(2),-

(a) to continue the interim resolu tion profession.al as resolution 

professional subject to a written consent from I he inten"m 

resolut.ion professional in the speczji.ecl .form, it shall com,nun.icate 

lls decision to lhe interim resolution professional, lhe corporc1te 

deblor an.cl. I.he Adjudicating Authority; or 

(b} lo replace the interim resolution professional, it s hall .file an 

appl1.ca.t1on be for~ the 11.djudicaling Authority .for the appointment 

of the proposed resolution professional a.long with a written 

consen t from lhe proposed resolution p rofessional in the specified 

form. 

1 .. .. .... .... . 

S .... ..... .. " 

20. I\ bare perusal of section 22(2) would show l h ,:1L an inLcr irn 

resolution professiona l can be appoin ted as a 1-csol utio11 professiom1 l 

16 



;ind Lhc threshold lirnit of sixty six percent voting shr1rcc; in lh(' 

eommit tee or c:rc:clit.ors 1s required for passing a resolution. II. is true 

thaL the e;...pn·s~ion 'may' have been used but· 1L does 1101 hRvc any 

be.-Jring on the cxrm'ss1on 'by a ma_iority vote of not less than si.xt \ s1, 

percent of the voting sh.-1rc.:s or the financial creditors '. We fC'cl that tht · 

expression 'may' in section 22(2) is associated with t:he la t.er case 

'ci t hc1 reso lve to appoint Lhc inlcrim resolution professional as ,:i 

r<'so lu L1on profession or to rep lace the interim resolution profcssionril 

b) another resolution professional '. 

2 I. Therefore the I rnc of word ·may' in section 22(2) would not hcl p 

to decide the 1ssu<' \.vhcthcr th:i( I.h e p1ovision is mandatory or 

rlircrtory In fac1 the emphasis 1s on the expression 'by a majority vote 

of not less than sixly s ix percent of the voting share or !he fin,incial 

creditors ' A reference lo othe r provis,om, where threshold limit of 

sixty six percent or 'voting share' has been fixed, would reveal that it is 

also rri u chccl in the same language as would be cvidcn l from t.hc 

perusal of sect ion 27(2) and 30(4) of lhe Code. In these· sections word 

'may' have been used fo,- p1.1 r po~c other than re lat.able lo perccnt::i.gc nf 

I hc voting shares prescribed fo r approval of a rcsolu t ion. In section 

l 2A or t hC' Code the·: word 'sh all' has been used for withdrawal of the 

appliec:Jt ion arlmitted under sections 7, 9 or IO of the Code and section 

28(::1) c1gain uses the express ion 'shall '. Tn section 33(?) the won1 

'shall' hc:1s no hearing on the question of approval by not less Lhun 

~11)/70.lR in CP Na (IU/·02(PU)/2017 

N1kh1/ Mc/Jro & 5011s /HUI') &O,s. v. M/s. AMn ln{rosrrucrure I.rd. 11 



} 0 ~ 

s1};L\ s1>- r (:rccnt nr vnt ing sha res. Th err fore I hr use or worJ 'mc:1')' or 

' Ji.1 ll' c annot he c1 grnding ractor Lo decide the qucsuon wlwL11er Lhc:-i< · 

p11w1s1ons arc mandotorv or merely dirccwry. 

J2 II doc~ ll< ,t liownwr mean Lhr.11 there arc no tool of 1n1crpret<1l1t1n 

to overcome 1he 11npass which has emerged 1n this case. ln the case 

in hand the continuation or Corporate Insolvency Process has been 

1 hrC'atened as t hC' appointment o f the resolu tion prnfcssional by the 

committee of creditors hc1s met a roadbloc k along with rn ~rny other 

1l e1rn., li sted in 1.hc Lf1blC's SC't oul in preceding pnra. Facts a rc·' such 

that th< ' voling ~haff polled does nOL answer the- threshnlrl limit. of 

sixty six pcrcen1 wh ich is required for approval of :1 resolul.lon t.o 

appoint an in Leri m rc'so lution professional as a rcso lt11i on profcss1orn,Jl 

in our cxamplr. The focts reveal LhaL ouL of tolal number of 'vo ling 

<ihnres' or the fin a ncia l cred1t:o r·s o nly 52.78 pncc1JL concerning 

appoi.ntrncnt or IRP as 1-.?P have a c tually voled and ouL of S?.78 pcrc<'nt 

un ly 32.56 pC' 1·ccn1. vo tC'd in ravour of appoin ting an interim resolullon 

professional as resolution professional (see table item 5 supra) . In 

olher worc.l~ Lhc re~olution has been approved by only ~2 .~16 percent of 

1hc total vot ing s h ares of the financial creditor ,(which is m8jori ty 

vo lC's) against lllt' !cqui1·cmcnt of 'not less than sixt.y six pcrccnl of Lhc 

votm g share o f the financial creditor' as provided under sC'ction 22(2) 

of Lhc Code . 

Cl\ 811/PO)/lOlB 111 CP No. (lf!)-07/Pn}/70) I 
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) ' ) - ) Tlwrc 1fi ar11-ilhcr aspect of the. matte r Thc 1ssuC' conC'crn1ng Lhc 

cl:-is!-, or creditors namely [~cal E:slatc (Commercial &, Residential) have 

engaged the ;..ittention or the Law Makcrn. ll is appropriate 10 mcn Lion 

that in the case of Nikhil Mehta v AMR Infrastructure rlccidcd on 

?.3.01 2017, the Principa l 13cnch has found tha t. home buye r s would 

n ot answci· the dcscnption or the' finsncial c reditors as it ,;;1norl ;1t that 

11mc. The lc.-irr 1cd /\ppcl lat.c Tribun,:il on rlppcal carv<'d out an 

cxccpLi o 11 and prov1dcrl that in case \,vlwre 'assured rctur11' in respect 

or l~c--Jl l·:st all' (Ccm11m:rcial &. Residential) is provided in I he Lcrnrn ol 

agrt'l"'mt:nt then on defa ult such cRt.cgory or real estate class would 

bcromc finr.1nc1al c1edilor~. However , thr legislature intervened by 

prnmulgn1 i ng an ordi nan cc on 06.06.20J 8. l n its long title lhc 

problem runcn11ing home buyers have bcc-:n highlighted by observillg 

a:-; under:-

"wr mwr•:AS the fnsolvency and JJank11J.ptcy Code 2016 {I.he Code), 

inter alia, provides for insolvency resolu.lion oI corporate f?Crs ons 

111 11 tune hound manner for mcvcimisation of value or assets of 

such pPrsons; 

!\ND WI fl-:REI\S Cl need has been felt , inter aha, to balnnce 

lhe interest of various stakeholders in the Code, especiall!J 

interests of home buyers and micro, small and m edu11 n 

enterprises, promoting resolutwn over liquidatwn nf co1poralP 

debtor by lowering the voting threshold of committee of creditor'> 

~ l/1'/J)/JUJR 111 CP No {IB)-02/P/3)/2017 
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and slrecmilunng prov1swns relatmg to eligibility of resolutwn 

nJJfJl1canl.~ ..... '' 

In sccLion S(8) t h e definition of expression 'finannal debt ' has 

h ccn expanded to mean a debt along with Lhc interest if Jll\ \\htch i-., 

disbursed agmnsl lhc considcralion for time value·' or money ancJ 

inc lude:5 Lhc following: -

"(a) .. ··· · ·· · ·· 
(b) .. . ... .. . 
( (') " .. .. .. . 
(cl) . . . . . . . . 

(c) · ········ 
(D 
I 1•,xplan aLion Por Lile purposes or this suh-clausc 
(il any amount. raised from a n a llollce under a real estate 

proJcct. shall be deemed Lo bf' an ..:i.mount having lhc 
com m ercial effect of a borrowing; and 

(ii) I.his cxp1·cssions, "allot.tee" and "real estate-: rrnject" shall 
havf' the meanings respective ly assigned t.o them in c lc1uscs 
(ct) ..;nd (,m) of sect ion ?, or the Real Es Lale (!"(cQ,ulations and 
Deve lopment) act, 201 o ('16 of 20 l6) I 

'2'1. T he ::.iforcsaid cxlcnsion added to section 5(8)(f) would show thnt 

prospective rurchascrs of a real csl.alc would be covered by Lhc 

dcfimLion of financi;-tl debl and wou ld be regarded as a financial 

crcrl.nor. Corresponding amendmenLs have also been carried in 

section 7 n1,~k1111:s such class of pe rsons c ligihlf' lo file an applicali o 11 

for initiation of Cl l~ process against c1 corporntc debtor. The threshold 

for the pu rpo~cs of seeking extension of a period of Cll~ process, 

appoinlm g [l~P as RP etc is 66% for all the fi.nancial c rccl1Lors 

irrespcctivc of class to vvb ich thcv belong. 

~ 
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IL 1s also \\<Urthwhilc to highlight that m case or Rz:etl EsLalt:: 

(Con1PHTt 1al cv. l~rsid<'n tia l) distinct prov1s1on5 have been made' 111 

~1·ct1on2 I (<JA) (c1) anrl (b) which provide for appomtrncnl of c:1 

au Ll10nsccJ represcn La Live. T he auth orised representative 1s Lo 

rcprcscnl the inlcrcsls o f class of cr cd iLor Rca1 !~s la te (Commcrc1al &. 

Residential). The very ohject or making these amendments Rppearcd 

to be 1 hat prnsrcctivc buyers of Real !<:state (Comrncrcial &. 

f-<n;1dcn t.ic1I) is comprised of t.h ouscmds of scallered number of 

financial credit.ors an.cl thei r intere s t a re sou ght Lo be prolccted by th e 

author iscd reprcscnrntivc 

26 Then· nrc o Lhcr provisions whtch hRs been insert ed by way o l 

c.m1cndmenL 111 lhc. code whic h would indicate that R1·al f<:sta rc 

(Commercial &, Rcsiclcn t.ial ) a rc a dr1ss of crcd iLor dist111cl from the 

well organised fi n ancial creditor like Ba n ks , Fin a n cial lm;t1 lul1ons, 

/\sscl l~ccon sLrucLion.::, Companies and olh c rs lik e non ban king 

financiR l compan ic~. These ins ti lulion s a rc man ag<'cl by d well 

orgc1n isccl hicn:irchical sci of 1nangcrs a n d th eir docu rncntalion i ~ also 

maintained in all rc~peci. 

'27 lt c1ppcars to us tha t clubhi ng of these calcgorics of financi;..d 

creditors in one c:lass wou Id amounl to merging Lhc uncqunl for equal 

t realmenl. In Lhis regard we mrJY refer lo Lhe view::; of learned author 

Mr. l l.M. Sccrv::ii in h is cclchra tcd treatise 'Constitutional L::nv oflnclic.1' 

(!Jlh edition) . In para 9.8 in the c hapter 'Right to !Squality" the learned 
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J.uthor observed t l18t a l:-Jw based on permissible classi11cnlion lulril ~, 

th( gu::-1rnn lcc ol the equal protection of the laws and 1s valid; ;-1 law· 

based on an 11np< nn1ss1hlc classification v iolates th;:11. gw-1ra11tcc a 11 rl is 

vo1cl. Com rlll· r1Ling on a vrcvv cxp rC's::;cd by Justice P.N. 13hagwaL1 in E. 

P. Royappa vs State of Tamil Nadu & Anr AIR 1974 SC 555 , 

h·:irnc~c.l aulhor opined in parn 9 9 us follow s 

"g_g The 11cw theory involves the fallacy o f t·he 1rnd ist-ributcd 

middle. /\ slandard book on Logic explains the fal lacy thus: 

·· Consu}er the following s tcmdard from categorical syllog1.sm: 

/\ll dogs are mammals 

l\ll dogs ar<" mammals 

Therefore cill cats are dog. 

'f'hP miclr//P 1Pm1s 'Mammals' is nol dislri/Jufed in either prPmiss, 

and thzs ,,wlaies Rule 2. (In a valid ca legorical syllogism. lhP 

middle trrm nwst be distributecl in al least one premiss). Any 

syllogism which viulates Rule 2 is said lo commil the Fallacy of 

the U11d1slribuled Middle. It sho1lld be clear by the jbllowing 

considero.tion th.at any syllogism which uiolates th.is rule 1s 

invalid. The conclusion of any categorical syllogism asserts a 

connection bPTween two terms. T he> premisses justify asserting 

such G c.:onrwctwn 011/y if lhey a.sserl rha.l each. of U-w lwo terms m 

connecf Prl wit.h a third terms u1 such a way that the flrst two nre 

apµroprwlcly connected with each other through or by means of 

the third . For the two terms of the conclusion really lo !Je 

connected through the third, at least one of lhe,n must be related 

to thP whole of the class designated by the third or middle term 

i:1--/-1 ----OlhPrum,e ench may be connected wzth c1 d1fferent parl of that 

l I CA-811/PD//2018 ,n Cl' No /IB)-M{Pn//7017 
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class, a.nd not necessarily ·connected with each other al all. This 

1s obvzously what occurs in the examp~e. l)ogs are mcluded in Cl 

parl of the class of mammals, and cals are also included in port of 

1. hP class oj marnmals. T3u.L different parts of that doss may be 

(ancl, zn trus case are) vwolved, so the m zctdle terms cloes not 

connecl the syllogism a major ond minor terms. For it 1s 

connect.erl lhem all of lhe class design.a.led by it llWSI be re_(P.rrP.cl 

lo in o.t {pa:_;;;t one premiss, which is lo say thal lit a ua/ ,d syllng1.s111 

the m iddle ten n must be clist,-ibuted in at leost on premiss " 

28 In I.he present case m erging or categories of a ll· fin~n c ial creditors 

and t reati ng them as one would also nmount Lo Lreatin g uneyuals a~ 

is eq ual which rnay result in violat ion or /\ rtic lc 14 of the Constitution. 

Therefore providing the same threshold for both categories may resuJL 

l.o a dcclcirallon thal Ll'losc provisions are ultra vires o f /\.r l iclc 14 of t h <." 

Constitution . 

20. f·{owever Hon'ble Supreme Court in vanous judgments has laid 

down tha1 court should adopt c:tn interpretat ion wh ic h s1.1s1·a ins U1c 

prov1s1ons rn 1 her than leanin g t.o a declaration rhat the provisions 

viola Lc /\r-ticlc 14 of lhc C onstitution. I n lhat rcgc:1rd rc:Ji:s1n,c may be 

placed on para 1 l 8 of the j udgemcnt of five judge bench in the case of 

Delhi Transport Corporation v. D .T.C Mazdoor Con g ress and Ors. 

1991 Supp (l)SCC 600 . Placin g rel iance on t h e observation m a d e in 

Sunil Batra v. Delhi Administrat io n ( 1978) 4 S CC 494, the 

Supreme Courl observed ;:Js unckr: 
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"Where, Lhcrcfore, in the interprct:aLion of I.he prnv1sHms of an 

Act., two const.ructions arc possible, one which lc2cls towards 

cnnsti Lu 1:1onah ty or t.hc legislation would he prcfctTl'd to Lha t 

which hus I he c ffccl of dcsLruving il. l f vvc do nol read Lhc 

conferment of lh e power in lhe manner we have envisaged 

before, Lh t, power is liable Lo be struck clown as bad .. .... " 

Th<:' B.foresaid extracts from rhe j u dgment would sugges t that the 

principle of eonstrucLion which need lo be adopted has to be such thc1 t 

sustAm lhc ron sl1t.ul1orrnl va lidity of a sta1:utc rather than leaning 1n 

favo ur nf construrt 1on which resu lts in declara lion of ultra uires . 

30 An oLh cr p r inciple w hich needs to be highlighted is that the ·La luC' 

must be cons! rued to make it effective and operative. In 1hat regard 

Mr Rh1..1shan learned am1cus has maintained Lhat the co urt. should 

not lean toward s a co nstruc lion which is patently against t:h c 

intentions of thC' Jcgis latun:. While accepting the aforesaid ::-,ubrn issiori 

we find Lhal Lhc interpretatio n or· section 22(2) or related provisions 

should not be such as to render the provision nuga Lory. f n Lhc11 

regard we draw support from 1·h c observations made by l lon'hlc 

Supreme Court in the case of Tinsukhia Electrical Supply Co. 

Limited v . S tate o f Assam (1989) 3 sec 709. T he S jurl gc 

cons t1 t u ti on b<~nch emphasised that Lhe provision of stalulc rr1usL be 

so con s1Tued as Lo make it. effective and operative on th e rrinciple of 

'u / res majisvaleat quam pereai'. The aforesaid princ iples could be 

'l:tiL---
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cu llecl nut J'rom the bare perusal of para l 18 and 1 19. Speaking ro, 

Lhc bench Just1ct Ven lrnLachaliah (as his Lordship 1·hen was) observ<"n 

a$ under 

"Th<? cour ts strongly lean agoinst any construclion which lends 10 

reduce a srntute lo afu.tility. The pmuzsion of a Sta tute must IJe so 

consl.rued as LO make it effecliue and operative, on the principle "u. t 

res mqjisualPat c1uwn pereat ". ft is, no dou ht, true th.at if a s lc~tu te 

is ubso lut.ely vague and its language wholly intractalJ/e w 1ri 

absolutely meaningless, the sratule could be declared uoid for 

vagu eness. This LS not in judicial review by testing the law for 

arbitranness or unreasonableness under Article 14; /Jut w hat a 

court of construction, dealing with the langucLg(' of c, Sta tute, does 

in order to ascertain from, and accord lo, the statute the m eaning 

and purp os<? which the legislature iniended for it. In Manchester 

. 'h1f) Cannl Co. u Manchester l<acecourse Co. Farewell J. saicl (pµ 

360-61 J 

''Unless the words were so absolut.ely senseless Uwt I could do 

1wlhmg al all with them, T should b e bound to find som.e m.ecmin.g 

and not lo declare them void for uncerlaimy. ·· 

I 19. {n Fawcett Properties Ud. v. l-3u ckingham County Council , 

Lord Denning approving the d ictum of Farwell, J so.id (All FR p. 

S l 6) 

"But when a Statute has some mecmmg, euen though il is obscure, 

or seueral meanings, e ven though it is liltl f:1 to choose be tween 

them, the Courts have to s ay what meanmg the Slntute to bear 

rather than reJect it as a nullity. " 

31. Thus the court have been reminded its duty Lo make wbal it can 

of a statute as a s laluc arc rncanL Lo be operat·ivc c1n d n.olhing :::;hort or 

impossibility should al low the coun to d eclare a statulr unworkable 

/~."'"~' .. v . , ..,, . .,,, , .. ,,-u,• 
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It. has. been emphasised that a statue is designed to be· workable 8 n d 

1111crprcLal.ion t:hcrcor b_v a cou rl should be to srcurc that object unless 

cru cial omission or c lear direct.ion makc:s Lhal rnd una 1 L,1 i nablc Wr 

a r c Lb crcf u rr nu t opc ll l.o I.h e view lha t t h e provis ion of sen ion 2 2(2 ) o r 

cill icd p rovisio n l)f LhP Code concer nin g Lhe class o f' fi.nHnc1al c r-ccli1 n r~ 

Real E s UJLc (Com mercial) & Real 8Rla le (Residential) arc not workable 

or tncrc 1s an y compelling reason s for us to say . 

J2 . /\L t h is ::,tagc Lhc r eport or Lhe Insolvency Law Comrniltcc must b e_ 

read We r efe r to Pc1rc1 1 1.5 of Report of lnsolvc ncy La",. co mmittcr 

wh ich re;:id a s under: -

l I. 5 The Committee C1lso noted that globally, bcmkruplcy la.w s 

prescribe different voting threshold s for d ecisions of the CoC. Tn 

US/\ , approval of a p lan requires 66 percent or more Poling share 

in ualu e and SO percent or more vo ling share in nurn hcr Jot· each 

clos s of creditors. The position is sirniLar in Cw wdCL, howe ver, 

such requ i rement applies to each class of unsecured creditors. !11 

the UK, c1pproual of a plan under adminis tration requires a simple 

,najority iu ucdue of the credito rs present ancl voting. While such 

th re shold is high.er in si:ngop ore as th.e ,-equirement therein is t,o 

obtnin 7S p r:> rcen.t or more of uotiny sh.are by ua.lue and more them 

5 0 percent uoUng share in number of creditors p resenl and uotmg, 

f or approval of lh.e plan. The Committee was of the uie w a higher 

threshold w it.h the present and voting requiremen t, or a lower 

lhreshold s ans the present and voting requiremenr, may he 

aclopled. 
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:-n !1 is evident lhal lhc comm illcc noted a gJob8l scenario \Vhcrt' 

d11lcrcn l vo ting share threshold fo r- decision uf lhc curnmi I tt-·c of 

c reditors have hecn p rcscri hcd. The threshold has been e ither of the 

total voling shares or it is p resen t. a n d voting. T h e comrniLLt·c 

proceed ed lo d ecide in para 1 1 .6 wh ich is as u nder· 

" l 7 6 11/Zer due deliberat.ion a nd f a ctoring in the exp eri<:> nce of past 

reslructurmg laws in lndia a nd in tenrntiorwl bes t practices, thf' 

Com,mttee agreed that to further the stated ob;ect oC the Code i. e 

to promote resolution, the vo ling s h a re for approvo.Lol rP:§olulion 

plan a nd 0 1.her cr itical clecis ions m a 1.1 be red uced {mm 75 percent 

f:Q__6§_p ercent or more of I.he voling share o[ the {i.ncmcicll creditors. 

!11 adcl)Uon tQ_ a.I2J2. roval of the resolution p lan 11. ncler section 30(4 ). 

other criticcil decisions a re extens ion of the C!RP be11onrl 7 80 dm1s 

under . scctwn 7 2(2), rep lacement or Clppoin tm en t__g[ T~ f) u nder 

sections 22(2 ) a nd 27(2 ), and passing a res olution for liqu idqtio11 

under section 33(':?J_o_J_ the S ode. Further , _[gr a pproval 2i the other 

routine clecis ions for continuing the c01p ornte rlebto r as going 

concem hy the IWJJ/ RJJ, the voting share thresh.old ,nay be reclucecl 

In S 7 {Jerce 111 or more of the voling s hare of I.he financial creditors n 

34. /\ perusal or the· a forcsaid pa ras would m a ke iL patent LhaL L he 

Insolvency Law Com m ittee has a lso opined about th e object of the 

Code which is to prnm o1c th e resolu tion . To achieve th e afor<'said 

obj eel t·h e comm i t Lee ,-ccorn rn e ndcd th e voUn g share th re s h old ror 

decision of the comm ittee or c redito r s in respec t of sec tion 22(2) as i:l 

s1xLy six percent or the total votes. 
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:3~ Anoth er aspect w hich emerges is that th e pri nciple- or vo ting share' 

t hrc~hoJ-cl on I he bc1sis of prcscnr 8. nd voting has been d i scar dcd . The 

r<'commcnch1l1011 ol the c o1n111 1t tcc has now been promu lgaled by 

I nsolvcncy 13;-rn kru pl cy Board (/\rncndrnc nl) Orclin a nee which is now 

known as rn solven cy Bankruptcy Code (Second Amc- nd m en 1) /\ c t , 

2018 cnncled w ith e ffect from 6-6-20]8 . In the light o f th(" fac t t hat 

1hc Government an rl Parli c1 mcn1 havr taken a conscious decisio ns by 

d1scardmg the p r e s e nt an.cl voting requiremen t in Lhe C ode, it wou ld 

1w1 lw proper for j udicia l forum to aclopl iL by judicial in Lerprc talion . 

Therefore th c1t crite ria ca11no1· be adopted for constructi on of section 

22('2 ) of the Cod e . Therefore a workab.lc solulio n by othe r 

111tcrpretatto n p rnccss ha s to be adopted. 

36. We h ave :::i lready o pined that Lhc court sho uld lean a gam s i ;.n1 

intc rpre la t1on whic h m a kes a s tatue uncons ti tuli o n a l a nd u nwor ka hl t 

and a d opt such a n in te rpretation whic h makc;s it consti tu Lion8 l an cl 

workabl e and lw lp in ac hieving its object. T he objcc l of t.h c Code is to 

promote-' reso lution a nd Lu d iscour agc liquidation. It is seen l h8 t r-1 11 

in lcr p rela lio n w h ic h 8Us ta in s the cons t i luliona l validi ty mu sl be 

p refe rred over the on e whic h result in d ec la ri n g it. a s un.con st it·utio n,~ I. 

IL is not impe rmiss ib le l'o a dd certain words whi c h v-.rcrc no t contained 

in the sra tut. c to a chieve the objec t of enactment. In th at r egard 

rc limicc m ay be pla ced o n t.he observa tions m a d e by Lhc Suprc1nc 

Co11rl in Lhc case of Directorate of Enforcement v. Dcepak Mahajan 

~----
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(1994) 3 SSC 4 40 and Ajaib Singh v. Sirhind Coop. lVIarketing­

cum-Processing Service Society Ltd. a nd Anr . ( 1999) 6 sec 8 2. 

Thcrclore it would he necessary lo n::acl section 22 in a manner that It 

achieves i1s dVO\\l'ci pui-posc for p rornoLini:; resolu tion over hquidcltion 

of cvc0 cor po1c1tc dcl>Lors by p roviding Lhc 'voling sh~·H"<' ' I hrcsl10lcl of 

tlw comm1llc<.. ol" creditors. Ther efore l h e efforts is required to be> 

rriadc to intr.rprct lhC"se provisions including c:;eci-ion 2)(2) 111 r:I 

m.-inner as would c1dvancc 1 he obJeet of the resoluuon rather 1 han the 

one "vhich would cldeHl 1l Such a cou r se is available in view ol the 

_1udg<'mc11l or the I Ion 'ble Suprem e Coun rcnclcrf'cl in 1 he case or Atlas 

c ycle Industries Limited a n d Ors. v. State of Haryana ( 1979) 2 

sec 196 For 1 he aforesaid pr oposition ,:ve find suppor1 from the 

fol lowing parns from ''CraiC's of S1 a t.u lc Lav:' (page 2,12 5th edition) 

which rcuds :1s under : -

"The relevanl n.1 les of interpretation may be briefly stated 

thus: When a slalu.te uses t he word "shall", (Jrima .fm:ie, If is 

rncmdatonJ, but the Courl may ascertnin the real intention of 

the legislature by carefully aflending lo lhe whole scope of 

thf' st alute. For ascertaining the recd int.en lion o{ the 

LegLslulure, the Cou rt may consider, inter alio, the nci/ure 

aJLcl the design of the stalUT.e, and the consequences which 

wov ld follow from. conslilu ling il one way or the other, the 

unpact of 0th.er prouiswns whereby I he JLecessity of' 

complying with thP provisions in question is cwozcled, the 

circumstcmces, namely, that the slatu.le prnvides for a 

contingency of the non-com pliance wit.h the provisions, thf:J 

(fj)~--CA-IJ11/PO//J.Ol 8 ,n CP No /18)-0l.(rn)/J.Ot 7 
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fart 1hc11 the non-ro11Lµliance with thP provis ions 1s or is not 

uLsited by some penali_LJ, the serious 0 1 trivial consequences 

thut J1ow lherefrom, and, above all, whether Uw ohJect of the 

/pg,~lu fion will be defeated or furUie, ed. " 

Supreme Courl in rh c cases or the State of Uttar Pradesh & Ors. v . 

Babu Ram Upadhya (1961 CriLJ 77) and Atlas cycle Industries 

Limited and Ors . v . State of Haryana ( 1979 2 SCC 196 ). 

38. When t hC" principles la id clown in thr. a fo rc::;aid paragraphs as 

approved by I lon'hlc Supreme Court a rc applied t.o 1hc provis ions of 

M c l!on .~2(2) u n.d olhcr cognaLc prnv1s 1ons w e find Lhat threshold 

voting sharf' for decision or th r commi.ttec or c red itor by s ixLy s ix 

pci-<'c nl would not bc mandato1) ' in the cases of class or creditors 

where· tlw prospccl! vr buyers of r~cal !•: state (Coinmcrcia l &. 

l~<'sictcntial) a l o n e constilut.c I.he CoC. It has been seen that in such 

cases Lhe LOlaJ poll rd voting sh.are is very smal I whtch in the prcscn 1 

case is 52.78 percent. Therefo re we would say Lhat in case of deadlock 

the preference can be given Lo t he decisions Lakcn hy Lhc highest 

1x rcc nlagc in LhE' Committee of Cred itors and section 2 2('.2) rnu~1 lw 

regarded as clireclot·y in nnt urc in case CoC is comµriscd 1 O(YX1 o! 

c lFJss o f c nx l1tors 1-?cal !•:::; Lale (Commerc ial & Resirlcntial). P.vcn 

otherwise ,vt. have a lrea ciy opined Lh a l the class of c red ito r like l'( cai 

Estate (Co mm<."'rcial & Residcnlial) arc rl ist:incl than the other class of 

~rs which includes well orgr:m iscd financial ins li tut ions like: 

(./1 /Jll(l-'1$//.(Ul/J <n LI' Ne) (IUJ·l/l(l'UJ/.(UJ I 
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t3Hnk, Finanr1al Cumpr1111es and non ba nkmg r1 nancia l com parnc~ <:1 ( 

Their rcprc scntation in th<' commntee of creditor is lw· smallc1 Lil 

number Ec1ch indiv1cllial Member has h igh 'voting shares' On th 

c·ontr:nv thc- c lHs~ of financial c red itor of Ix.cal E state (Commercial &. 

Hcstdc'ntial) ::in:' ~C8ll<"red in thousands all over Lh c country ;.rncl 1s 

wholly unorganised Tn 'choos ing lhe a ulh ori . cd rcpretlcn tntive each 

u m of them ,s not 1.<> parlicipalc for va rious reasons. Probably it is for 

1 hf' :1forcsaid n~aso n s tha t in Rcguln l.1 011 l 6A of Inso lvency and 

Bankruptcy 13nard of Ind ia (Insolven cy Resolut ion process rm 

corporate person) Rcgu lal1on 2016 a provision has been made for 

sclcct1 n g an insolvency profession which is choice of b1ghe::; t numhcr 

i)r financial creditor in the class lo act" as authorised reprcscnlr1tivc nr 

the creditor of the respective dass. If such a <listinclion 1s n ot implied 

then there is inhercnr danger or section 1.2 (2 ), 12 /\, 22(2), 27 (2), 

28(3) 30(4), 33(2) & 2 l (8) becoming unwor kable and 

unconstit u1.ional. It rnay thus be declared u lra vires. As th e guicii:rncL' 

c1vaila ble in various judgmen I or f-l o n 'blc S u p reme Cou n Wf'. may lean 

towards a con~t ,-ur.tion which su stains the slatu Le and we must also 

adopt a n interpretation whic h mak es the statute wo rkable b:> 

adv8nci ng its obj ect. Therefore we a rc o f lhe view t.ha l in t h e casC' of 

Real !.:state (Corn mcrcial & Resident ia l) comp rising l QQ<Yt1 voting shH1T 

in CoC t h e nl"orcsaid provision mus1 be read t.o mean l hc1t a resolution 

wou lei bC' df'emecl to be passed if i t is voted by h igh est number ol 

~--::::::: No. (16/-07/Pfl}/2017 
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financial credit.ors rn the class of Real T~slnlc (Commercial &. 

l·frs1clen I rn I) . l t would make-' the court. workable and would also 

advance the obJccl of this progressive lcgisblion rather han clcfcalmg 

11. 

39. As c1 sequel w above d i scussion , WP a p prove (/\gcnd;::i No.~) the· 

name or in terim resolution profes s ional by a ppointing h im as 

resolution professional because he had secured largest percentage of 

voting sh;,re thrr.shold. Accordi n g ly Mr Vik ram Bajaj, Fl~n No _ 12 , 

Va sudaha /\pa rlment, P lot No. 4 1, Sector 9 Roh1n i Dclh1- l 10085 i:--; 

appointed as resolution professional wh o was earlier worked ;:is 

intcrtm resolution professional. We further h olds th a t Agen d a item 

Nos L\ , 6 Lo g arc a lso deemed to be a pproved as m aj o ri ty in CoC has 

n-itific-:cl those resolutio n s. 

40. T he a p plic:c.1!ion s stanrl disposed of. 

.l8.0V . ..?Ol 8 
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VAKALATNAMA 

IN THE COURT OF NATIONAL COMPANY LAW TRIBUNAL 

ALLAHABAD BENCH 

C.A. No . ............... ...... of 2019 
IN 

CP No.77/ALD/2017 

IN T H E MATTER OF: 
INSOLVE CY & BANKRUPTCY BOARD OF lNDIA 

... I1 TERVENOR/APPLICANT 

A>JD 

IN T H E MATTER OF: 

IDBI BANK LIM ITED .... FrNANCIAL CREDITOR 

V/S. 

JAYPEE INFRATECII LIMITED .. .. CORPORA TE DEBTOR 

KNOW ALL to whom these presents shall come that I, Umesh Kumar Sharma, Chief General Manager of 
1881, situated at 7 th Floor, Mayur 8hawan, Connaught Circus, New Delhi-110001, the above named 
Applicant duly authorized by INSOLVENCY AND BANKRUPTCY BOARD OF INDIA, do hereby appoint: 

M s. Swarupama Chaturvedi, Advocate, 

A- 370, LGF, Defence Colony, New Delhi-110014 
Enrl. No. D/343-D/2000 
Mobile: 9311825693 Email: office.swarupama@gmail.com 

to be the advocate for the above mentioned cases to do all the following acts deeds and things or any of 
that is to say. 

1. To act appear and plead in above mentioned case in th is court or any other court in which the 
same may be tried and heard in the instances or in appeal letters patent appeal or review 
revision or execution, or any other stage of its progress until its final decision. 

2. To present pleading appeals, Letters patent appeals, Cross-objection or petition for execution, 
revision withdraw compromise or other petition or affidavit its or other documents as shal l be 
deemed necessary or advisable for the prosecution of the said in all it s stages. 

3. To w ithdraw or compromise the said case or submit to arbitration any difference dispute that 
shall arise touching or in any Meter relating to the said case. 

4. To receive money and grant receipt therefore and to do all other acts and things which may be 
necessary to be done for the progress as in the course of the prosecution of the said case. 

5. To employ any other Legal Practitioner authorizing him to exercise the power authorities 
hereby confirmed on the Advocates when ever he may th ink fit to do so. 

AND I/We hereby agree ratify whatever the Advocate or his substitute shall do in the promise 
and in this connection. 
AND I/We hereby agree not hold the /\dvocate or his substitute responsible for the result of the 
said case in consequences of his absence from the court when the said case is called up for 
hearing. 
AND I/We hereby agree that in the event of the whole or any part of the fee agreed by me to 
be paid to the Advocate remaining unpaid he shall be entitled withdraw from the prosecution 

of the said case until the same is paid. The said Advocate shall entitle to all cost adjournment 
recoverable from the opposite party. 

IN WITNESS WHERE OF I/We here up to set our hand to these presents the contents of wh ich have been 

explained to and understood by me/us. 

This the day of May 2019 

ACCEPTED 

ADVOCATE 

(Swarupama Chaturvedi) 

For Insolvency and Bank~ BC(d of India 

AA ' \.\.,, . ~ 
r · Ume~umar Sharma 

Chief General Manager 

Umesh Kumar Sharma 
Chief Genera l Ma nager 

Insolvency and Bankruptcy Board of India 



'4F<.al<1 Rqlc,'51/1,-~ -~ I~ / 
Insolvency and Bmm"ruptcy Board of India 

t h Floor, Mayur Bhawan, Connaught Place, New Delhi -110001 

Tel: +91 11 23462900, +9111 23462800 
Fa x: +9111 23462902, Web.: www.ibbi.gov. in 

File No: IBBI/AL/CF/156/ q5 3 
Date: 15.05.2019 

Authorisation Letter 

TO WHOM SO EVER IT MAY CONCERN 

The Insolvency and Bankruptcy Board oflndia (Board) established under Insolvency and 
Bankruptcy Code, 2016 (31 Of 2016), hereby authorises, in accordance the Insolvency 
and Bankruptcy Board oflndia (Delegation of Powers and Functions) Order, 201 7, Shri 
Umesh Kumar Sharma, Chief General Manager to file an Application in the matter 
of IDBI Bank Limited V/S. Jaypee Infratech Limited for: 

a) signing and affirming Affidavit, Reply Application, Company Petition, Complaint 
Petition, Written Statement, Counter etc. , to be filed before any Court, Tribunal, 
Forum, Authority, etc. on behalf of the Board . 

b) briefing Solicitors, Advocates, Senior Advocates, Counsels, Senior Counsels, or 
holding conference with them. 

c) executing and filling of Vakalatnama in favour of the Solicitors, Advocates, Senior 
Advocates, Counsels, Senior Counsels to be engaged on behalf of the Board. 

d) act for the Board in the above Suit/ Petition/ Appeal reference and to authorise the 
Solicitors, Advocates, Senior Advocates, Counsels, Senior Counsels to conduct and 
prosecute (or defend) or withdraw the same and all proceedings that may be taken in 
respect of any application connected with the same or any decree or order passed 
therein, including proceedings in taxation and application for review, to file and 
obtain, return of documents and to deposit and receive money on Board 's behalf in 
the said Suit/ Petition/ Appeal/ Reference and in the above matter. 

2. The Board agree to ratify all acts done by the aforesaid person, in pursuance of this 
authority. 

Place: New Delhi 

Date: 15th May 2019 

~\, 
(Ritesh Kavdia) 

Executive Director 


